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produce a substantial crop®”? —
raise up a heap,
133 12¥p 'Rn —~ What kind of limit is a heap?®

, '2111(11'(1 The Gemara explains the reason for the Tanna
Kamma’s ruling:

1 11n — The Rabbis taught in a Baraisa:  i1ramp 1w bapnn
y 851 — If ONE LEASED A FIELD FROM HIS FELLOW AND IT DID
PRODUCE a substantial crop, ™3 Tmya? ™3 mavioR — IF
RE IS ENOUGH IN IT TO RAISE UP AHEAP, 12 bpvb a»n — HE
)BLIGATED TO CARE FOR [THE FIELD]. {7 anis 7a% — FOR
S IS WHAT [A SHARECROPPER] WRITES TO [THE LANDOWNER] in
ntract: TR VIIN] MK DPIR KIK — “IWILL STAND AND
,SOWAND REAP; 17T'K] WYTK] 1BYK1 — AND BIND, THRESH
WINNOW; 277 K13 DWiK) — AND RAISE UP A HEAP FOR
X35 HivI) nIX MM — AND YOU WILL THEN COME AND
HALF, X398 77! nipn1a1hnya XIX) — AND I, FOR MY LABOR
MY EXPENSES, will take HALF.” The sharecropper is thus
ated to fulfill the terms of his contract as long as the field
duces enough to make a heap.’s!

e Gemara inquires how big the heap must be in order to force
arecropper to stay on the field:

2 Tyab ™13 2 — And how much produce is needed in
r to raise up a heap? That is, how large must the heap be?
e Gemara answers:

101 127 1R — R’ Yose the son of R’ Chanina said:
12 Ty RY 113 — So that the winnowing shovel can stand
s

‘he Gemara inquires:

w2k — They inquired: Ko 'Ra% Ko WY Ry nna
If the winnowing shovel stands up in the heap but it
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MlSﬁﬂ(Iﬁ g 1w bapen — If one leased a field from his fellow,?
™3 Ty T2 M3 v ox — if there is enough growing in it to
3 Y5vb ann — he is obligated to care for [the field].”
701 *13 M3 w1 nx X% — Rather, if there is enough for sowing
the field again, the farmer is obligated to continue to care for the field.®®
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nny X% — and it did not

1im 127 R — R’ Yehudah said:

protrudes from both sides of the heap, what is the law?®¥ Is
such a heap sufficiently large to require the sharecropper to
continue working the field?

The Gemara replies:
ynw &p — Come, learn the answer from the following statement:
12K 127 MK — R’ Abahu said: o1 17 o 1% xwqsn b
xyan M3 — It was explained to me by R’ Yose the son of R’
Chanina: mamy 15 nNi1 15YW o PRY 52 — As long as its
scoop does not see the face of the sun.?

The Gemara now gives other definitions of the size of the
heap:!#’
"mmx — It was taught:  xo whw 1px 1Y — Levi said that
this is three se’ahs of produce. DK MnK WY 127 127 ~
Those of the academy of R’ Yannai said it is two se’ahs.

The Gemara elaborates further:
wiph w mx — Reish Lakish said:  1xw oinxp — The two
se’ahs that they said nxying p yn — are aside from the
expenses that the farmer incurred.®!

The Gemara digresses to list a number of other rulings for
which the academy of R’ Yannai set down guidelines:
oni 1an — We learned in a Mishnah there:¥” vy b
D23y — THE PERITZIM OF OLIVES AND OF GRAPES®® —  nmg
T'RMLY INNY — BEIS SHAMMAI RULE that they are susceptible to
TUMAH contamination; pmqvn 5% nwa1 — WHEREAS BEIS
HILLEL RULE that they always remain TAHOR."®

The Gemara asks:
oy s 1R — What are peritzim of olives?

hié Mishnah applies to an aris, who pays the landowner only a
ntage of what grows in the field, but not to a chocheir, as will
e evident below (see note 30).

mething grew, but it was evident that the yield would not be
to make it worthwhile for the aris to continue working the field.
erefore wishes to abandon it (Rashi).

hough we learned above that a worker may quit at any time (see
4), an aris must honor his contract because he is considered a
or [12ap], not a worker [Syw] (see Rama, Choshen Mishpat
nd Noda B’Yehudah cited in Pischei Teshuvah there), and a
or has an obligation to fulfill his contract once he has
‘med .a kinyan to do the work (see Gemara above, end of 77a;
Choshen Mishpat 333:1; Shach ibid. §14; cf. Chavos Yair §168).]

Gemara will explain the reason for this ruling.

not 'proper for both a large field and a small field to have the
inimum-yield requirement, since the labor involved in caring for
field'is much more than that involved in caring for a small one
- R Yehudah therefore offers a standard that is dependent on
of the field.

the field produces enough seeds to be able to sow it again
2 the next growing season (Rashi; cf. Rambam’s Commentary to
hnah). In that case, R’ Yehudah holds that there is sufficient
t the aris to honor his contract. [Sowing is referred to here as
lling, because a field is sown by scattering seeds over it

y rate it is evident that this Mishnah applies only to arisus, but
hachirus, since in the latter case, the landowner receives a fixed
om the chocheir, and thus can have no objection if the chocheir
orking on the field (Rashi). [We have noted above (note 21) from
t this'applies only where the chocheir does not want to work the
aﬂ; in that case he pays the landowner with produce bought at
ket However, if the chocheir does work the field, the landowner

NOTES

can insist on payment from produce grown on his field rather than
produce bought at the market.]

31. Since the aris stated that he would work the field until he had
“raised up a heap,” if the yield was large enough to do that, he must
honor his contract. According to the Tanna Kamma, this concern
overrides R’ Yehudah’s argument that the same limit is being used for
both small and large fields (Chavos Yair §168).

32. This is the tool used to throw the produce in the air in order to
separate the chaff from the kernels. If the produce can be placed in a
heap large enough for this device to be thrust into it and remain
standing, the aris must continue to work the field (Rashi).

83. That is, [even though the heap is tall enough to hold the shovel
upright,] the edges of the shovel can be seen protruding on both sides
(Rashi; cf. Tosafos).

34. The scoop is the part of the implement that lifts grain (equiva-
lent to the blade of an ordinary shovel). Thus, R’ Yose requires that
no part of the scoop — even its sides — be exposed to the sun
(Rashi).

35. See Chochmas Manoach for a discussion of whether the next two
views disagree with the previous view of R’ Yose or whether one or both
of them are merely giving a quantitative measure of the heap described
by R’ Yose.

36. That is, after the farmer’s expenses are deducted from the value of
the meager grain harvest, two se’ahs of grain must remain. Otherwise,
the aris can refuse to continue working the field.

37. Uktzin 3:6.

38. The Gemara will explain the type of grapes and olives referred to
here.

39. [Food is among those items that are susceptible to fumah
contamination.] Beis Hillel consider these fruits to be inedible and
therefore not susceptible to fumah contamination (Rashi).
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he Gemara answers:

3131 g — Rav Hunasaid:  ompwyws - “Wicked” olives,
o. olives that will never ripen."”

he Gemara offers Biblical sources for identifying the term
ritzim” with “‘wicked”:

121 1 — Rav Yosef said:  mynp "N - And what is the
rse to prove this?  abwan iy TRyT? IR Py W9 (A,
And the sons of] the wicked (periizei) of your people will lift
mselves up to establish a vision but they shall stumble.™"
5 B PV 12 1pm 37 — Rav Nachman bar Yitzckak said
\t this usage can be seen from here: 72w y15773 b,
71— And [if] he begets a wicked son (pariiz), a shedder of
d' 1421

he Gemara examines the view of Beis Hillel:

oy 1y ) — How ripe can they be and still be called
ricked” olives?

The Gemara presents two statements about this:

X 71yox 1 — R’ Elazar says: n7ph 1ap nyaax — When

S

T
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they yield only four kavs of oil to an olive-press beam."® But if
they can produce more oil than that, they are considered food.
TIRK R T — Those of the academy of R’ Yannai say:
m7ipY onxe — When they yield only two se’ahs (twelve kavs) of
oil to a beam; if they produce more oil than that, they are
considered food.
The Gemara explains:

ipbs &9 — And these two opinions do not disagree with one
another:  X991x3 N7in owyn xnxa x — This one R’
Elazar] is dealing with a place where they bring one kor of
olives to make the mound that fills the vat of the press, N
Ky piD xnYn gnwynT xnxy — whereas this one [the
academy of R’ Yannai] is dealing with a place where they bring
three kors of olives to make the mound.*¥

The Gemara introduces another Mishnah that the academy of

R’ Yannai explained:
13271 1 — The Rabbis taught in a Mishnah:¥

Hence, according to Beis Hillel they are not considered food

hus not susceptible to the tumah contamination reserved for
s. Beis Shammai, however, consider them food because pressing
will still yield some oil (Tiferes Yisrael to Mishnah; see Tos. Yom

Daniel 11:14.
Ezekiel 18:10. See Hogahos Yavetz for a possible explanation of why

erse from Daniel does not provide sufficient proof in Rav
hman’s view.

Le. the amount of olives that are ordinarily pressed at one time yield
 four kavs of oil (Rashi). [The “beam” is the part of the press that
shes the olives — see Bava Basra 67b.]

NOTES

44. [The olives are heaped into the vat of the press until they form an
“apple-like” mound (i.e. rounded heap). This is the amount pressed at
one time (Rashi, who reports that this was referred to in his time as a
“saek” of olives).] Some places use small oil presses that can handle
only one kor of olives at a time, while in other places the presses are
larger, being able to handle up to three kors at a time. In R’ Elazar’s
locale they pressed only one kor at a time, whereas in the locale of the
academy of R’ Yannai they pressed three kor at a time. That is why they
gave a measure three times that of R’ Elazar’s (Rashi). [One se’ah is
equivalent to six kavs. Hence, the two se ‘ahs mentioned by R’ Yannai’s
academy are equivalent to twelve kavs, which is three times the four
kavs mentioned by R’ Elazar.]

45. Zavim 3:1.
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1 irmiaw 192x3 15y — If THEY [a zav ™ and a tahor person] CLIMBED
ONAWEAKTREE®  y3 mpisw 131031 — OR ON A WEAK BRANCH of
even a strong tree, NPV — [THE TAHOR PERSON] BECOMES
TAMEL®

The Gemara seeks a clarification of the Mishnah’s ruling:
¥7 imisy 19 77 2271 — What is the case of a weak tree?

The Gemara answers:
1zt 1 727 1px — The academy of R’ Yannai said:  pxy b
vain 71n‘7 inprya — Any tree that does not have in its trunk
enough space to carve out a quarter of a kav. ™

The Gemara seeks a further clarification of the Mishnah’s
ruling:
¥ Amiay 9% ey v — What is the case of a weak branch?

The Gemara answers:
wpY wry K — Reish Lakish said:  mims nxamw b3 —Any
branch so thin that it can be hidden within one’s grasp.”

The Gemara introduces another Mishnah that will be explained
by the academy of R’ Yannai:
oniyan — Welearned in a Mishnah there:®  ©7s1 naaqhmen
— If ONE IS WALKING IN A BEIS HAPRAS™  Simwy owax 3 by
Vo7 — ON TOP OF STONES THAT HE IS ABLE TO MOVE,®
vy [iay maman Yy o by — or he is riding ON A WEAK MAN OR
ANIMAL,®  Xnpv — HEIS TAMELU

The Gemara seeks a definition of the Mishnah’s terms:
¥4 imisy 0K 7 1311 — What is the case of a weak man?

The Gemara answers:

wib v X — Reish Lakish said:  vniazqx) mpiw 53
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nivpia — Anyone whose knees knock together when so
rides on him. ‘

The Gemara seeks the definition of a weak animal:
¥ Amisy mpma w7 v — What is the case of a weak

The Gemara answers: ,
1311 127 1K — The academy of R’ Yannai said: -+ maay:
mbba nbwn — Any animal that defecates when someon
on it

The Gemara cites one last ruling of the academy of R’ Y5
k7 1 127 1R — The academy of R’ Yannai said:
1ap 1 poen) — For prayer and for tefillin, the definit
burden is four kauvs.

The Gemara explains the first ruling:
K118 nonY — What is [the ruling] “for prayer” to wl
academy of R’ Yannai referred? xnun7— Forithasbeent:
in a Baraisa: 19'n2 by vixiyn Ky — If ONE IS CARRy
BURDEN ON HIS SHOULDER '1‘;9:; 51 Y7371 — AND THETIME
PRAYER ARRIVES —  7'ap *™ ning — if the burden weighs
THAN FOUR KAVS, 59511 71insY Powon — HE MAY SW)
BEHIND HIM AND PRAY with the burden on his back.l2 5
Tap — If it weighs FOURKAVS, Shanmivpip™mabyn
MUST PLACE IT ON THE GROUND AND PRAY, so that he shor

able to concentrate properly during the prayer. This is the
to which R’ Yannai’s academy referred when it spoke of fou
“for prayer.”

The Gemara explains the second ruling:

xu1RR o1onb — What is [the ruling] “for tefillin” to whi

NOTES

1. A z2av is a man who has become tamei through a certain type of
seminal emission. Among the ways a zav transmits tumah to a tehor
person is by leaning on the fahor person, or by the tahor person leaning
on him [even if there is no direct contact between them] (see Rashi i
Xnv; see also Rambam, Hil. Mishkav U’Moshav 8:6, see also 6:6).

2. Literally: a tree whose strength is weak.

3. Since the tree or the branch is weak, it bends under the weight of
people. Therefore, the person higher up the tree or branch is considered
to be in effect leaning on the person below. If the zav is higher, the tahor
person becomes tamei because the zav in effect leaned on him; if the
tahor person is higher, he becomes tamei because he leaned on the zav
(Rashi). [See Chazon Ish, Zavim 3:1for an explanation of why this is not
also dependent upon the weight of the people who climbed the tree.]

4. That is, the trunk is not thick enough for that amount of wood to be
carved out of it (Rashi).

5. When a person grasps it, it is concealed by the palm of his hand
(Rashi; cf. Tos. HaRosh). [Bach emends the text of the Gemara to read
rmymrxa, related to the term npnx, grasping. ]

6. Oholos 18:6.

7. A beis hapras is a field in which a grave has been plowed over (Rashi).
It is known as vpn ma [from the root v meaning broken or
fragmented], a reference to the bones that were plowed through and
broken (Rashi to Niddah 57a v ™).

If a field containing a grave was plowed over there is concern that
some of the bones might have been dragged from the grave by the plow
and deposited elsewhere in the field. If one of the bones is at least the
size of a barley grain, it can transmit fumah to anyone who comes in
contact with it or carries it [i.e. moves it even indirectly] (Rashi). For
this reason, the Rabbis decreed that an area of one hundred amos
surrounding the grave should be regarded possibly containing human
remains, and it renders a person who comes into contact with it (or
carries it) Rabbinically tamei (Oholos 17:1).

8. The stones are not embedded in the ground and consequently move
when someone walks on them. It is therefore possible that when the
person stepped on a stone, he moved a human bone the size of a barley
grain (Rashi).

9. That is, he rode on a weak man or a weak animal that stepped on the
movable stones (Rashi, as explained by Maharsha; cf. Rambam, Hil.
Tumas Meis 10:11).

10. Human bones as small as a barley grain transmit tumah t
direct contact (vap) or by being carried or moved (xiwn). Therefor
person who walks through a beis hapras over movable stones is fc
because of the concern that he moved a bone by steppmg on the stg
However, human bones do not transmit fumah via an ohel (roof) [
there is at least a quarter-kav of them (see Oholos 2:1)] (R
Therefore, if the stones were firmly embedded in the ground, a pe!
walking on them does not contract any tumah, since he could not.
moved any bones and merely passing over small bones does not re
him tamei (see beginning of the Mishnah in Oholos). [It is not assu
that the large number of bones needed to transmit tumah via
were dragged from the grave.]

In the second case, where the person rode on a weak person or ani
he is tamei because of the same concern. Since the person (or ani
underneath is weak, the rider is considered to have taken a p:
moving [the stone and thus] the bone. Therefore, if he wants to
food that requires him to be fahor, he does not avoid becoming &
by riding through the beis hapras on a weak person or animal.
ever, if the person (or animal) on the bottom is strong, the rider rem
takor because he is not considered to have had any effect on the b
(Rashi).

The man on the bottom certainly becomes tamei in all cases (wh
he walked on movable stones or no stones at all) because he wi
through a beis hapras (Rashi). The reason the Mishnah teaches
tumah of the rider spemﬁcally in the case where he rode over |
stones is because if the carrier was walking on earth, the rider woul
become tamei even in the case of a weak rider. This is because
strength of even a weak carrier alone suffices to move a bone embe
in the soft earth, and the rider thus provides no assistance in movl
bone. It is only when walking on top of stones that the added weig]
the rider is needed to compensate for the weakness of the carrier,
thus they are moving the stone (and thereby the bone) toge
Therefore, it is only in that case that the rider is considered to
helped move the bone and to have become tamei (Maharsh
explanation of Rashi; ¢f. Rambam, Hil. Tumas Meis 10:11).

11. This translation follows the text of Meiri, which apparently
w73 yem,

12. We assume that a burden of that weight will not interfere with.
concentration during the prayer (Rashi). [The translation f0110
Bach’s emendation.]
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academy of R’ Yannai referred? xun7 — For it has been
taught in a Baraisa: iwx1 by »iRn Ky mg — If ONE was
CARRYING A BURDEN ON HIS HEAD, iwX"3 19'Bn) — AND wear-
ing TEFILLIN ON HIS HEAD,™® —  m10X nivyin p'oon »yox — IF
THE TEFILLIN WERE BEING CRUSHED by the burden, IT IS PROHIB-
rrED for him to carry the burden on his head while wearing the
tefillin; ;M INY BN — BUT IF NOT, IT IS PERMITTED.™ N2
70K "X — WITH REGARD TO WHAT size BURDEN DID THEY SAY
this?®!  pap nyaqx SW NiRina — WITHREGARD TO A BURDEN OF
FOUR KAVS. R’ Yannai’s academy was referring to this ruling
when it spoke of four kavs for tefillin.

The Gemara elaborates upon this aspect of tefillin law:
X137 9n — R’ Chiya taught a Baraisa:  twixn by b3y xoying
— If ONE TAKES OUT COMPOST ON HIS HEAD  WX13 Popnm —
AND he is wearing TEFILLIN ON HIS HEAD,"S nmpbpr Xb 1 ™
1*T1¥% — HE SHOULD NOT MOVE [THE TEFILLIN] TO THE SIDES of
hishead, Tnn3 DIWR! XS] — AND HE SHOULD NOT TIE THEM TO
HIS WAIST,  1i"2 2ian 1772 3783 R¥TY 15» — BECAUSE HE WOULD
BE ACTING WITH THEM IN A DISRESPECTFUL MANNER. 92K
1250 mipna iyin1 by DY — RATHER, HE SHOULD TIE THEM TO
HIS UPPER ARM AT THE PLACE OF TEFILLIN.M

The Gemara cites a dissenting view to those mentioned until
here:
1K K91 027 own — In the name of the academy of R’ Shila
they said: J79W nnovn 19X — Even the wrap of [the
tefillin]'®  phwon ia v wxAg by magh 1oy — may not be
placed on a head on which there are tefillin,™

The Gemara inquires:
mp31 — According to this view, how much of a burden is
prohibited?

The Gemara answers:
wax 1nK — Abayesaid: N 12T RY277T Ry 190K — Even
something as light as one-fourth of the quarter litra of
Pumbedisa.*”
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The Gemara returns to its analysis of our Mishnah, w}
presented a dispute concerning when a sharecropper can ref;
work the landowner’s field due to a poor crop. Having previ
analyzed the position of the Tanna Kamma, the Gemara
elaborates upon the second view:
TTIT /1 MR — R’ YEHUDAH SAID: ™23 TAYP RN — WHAT
OF MEASURE IS A HEAP?  117'9) 12 i3 W2 DX RYX — RATHER
THERE IS ENOUGH FOR SOWING the field again, the sharecmp
must continue to work there.

The Gemara seeks an explanation of this view: ~
117103 *13 M2 — And how much is enough for sowing the
again?

The Gemara presents two opinions:
73147 121 8 MK 1 — R’ Ami said in the name of R’ Yochan
mia% pxo nyax — Four se‘ahs of produce in an area
normally produces a kor., This amount is enough to sow a
that size during the next season.”!!’ =y mbrrmrn1 =R
himself said: "13% P nymw — Eight se’ahs in an are
normally produces a kor.

The Gemara explains that the two opinions are not in disp
13K 72 71277 1172 Kpn a1 XQp KT Y2 s — A certain el
said to Rav Chama the son of Rabbah bar Avuha: 7% 1~
— I'will explain it to you: 171" "317 w2 — Inthe years o
Yochanan Ry x xrmy i1 — the land was more fert
therefore, four se’ahs of seed was sufficient to produce a ko
produce. ™X 1277 Mwa — But in the years of R’ Ami, a ge
ation later, Xy1x Xyma M — the land was depleted; he
it took eight se’ahs of seed to produce a kor in the same are

Since R’ Yehudah used the term 19701 *13 in our Mishnah,
Gemara digresses to cite another Mishnah in which a snmlart
is used, although with a different meaning:
onin — We learned in a Mishnah there:??  nx mpsy m:
iy — If THE WIND SCATTERED THE SHEAVES over the e

NOTES

13. It is proper for a man to wear tefillin all day, even when he is at work
(Tur and Shulchan Aruch, Orach Chaim 37:2; Bach there cites our
Gemara as one of the sources for this ruling). Since it is difficult for most
people to maintain the physical and mental standards required of
someone who is wearing tefillin through the entire day, however, it is no
longer customary for people to wear tefillin except when praying (ibid.).

14. That is, if the burden is light enough that it does not press the tefillin
or it is not directly on top of the tefillin, it is permitted to keep the
burden on his head (Rashi).

[Strictly speaking, a kav is a measure of volume rather than weight.
See Maadanei Yom Tov to Rosh, Berachos 3:30, who discusses how the
kav measure is converted from volume into weight.]

15. Le. how heavy a burden qualifies as a “crushing” burden (Rashi).

16. Here the concern is for the repulsive nature of the burden, not its size
(see Meiri). It is disrespectful to keep such a package next to tefillin.

17. Le. he should tie his head-tefillin next to the tefillin he is wearing on
his arm (Rashi). Tying the head-tefillin next to his arm-tefillin is more
respectful than tying them to his right arm, which he uses to [fix and]
unload the burden from his head (Beis Yosef, Orach Chaim §41).

18. In which the tefillin are wrapped at night (Rashi; cf. Tosafos).

19. That is, it is prohibited to carry even the tefillin wrapper on one’s
head while wearing tefillin (Rashi). However, something that is nor-
mally worn on the head, such as a hat, may be worn even over tefillin
(see Rambam, Hil. Tefillin 4:23; Shulchan Aruch, Orach Chaim 41:1).

20. This is a negligible amount (Rashi), being the smallest-sized weight
used in Pumbedisa (Rashi to Gittin 22a). Thus, according to R’ Shila, it
is forbidden to place any burden on the head while wearing tefillin
because it is disrespectful to the tefillin. This prohibition is not
dependent on the repulsiveness of the burden (e.g. compost) or whether
the tefillin are being pressed by the burden (Rabbeinu Yonah to
Berachos 23b).

We have explained the Gemara according to Rashi (mm 1)
Rambam (Hil. Tefillin 4:23) who understand R’ Shila to be dxsputlngt
opinions cited earlier. Other Rishonim disagree and are of the opi
that R’ Shila’s statement does not necessarily contradict those stat
previously (see Beis Yosef, Orach Chaim §41 for various explanations
this view).

21. That is, the aris planted a field that normally yields a kor of prog
but the crop was abnormally small. R’ Yochanan explains that if at le
four se’ahs grew in that area, the aris may not refuse to work the fie
R’ Yehudah in our Mishnah calls this amount of four se’ahs “enoug
sowing,” because that is the amount needed to produce a kor in a
this size (Tosafos). [We have followed Tosafos in our explanation of
Gemara. Rashi apparently explains the Gemara to mean that the
se’ahs grew in a beis kor. This, however, is puzzling, since a beis kor
by definition an area in which a kor — thlrty se’ahs — is sown. Th
four se’ahs are certainly not enough to replant an area this size {
Maharsha).]

R’ Yehudah prefers this limit to that of the Tanna Kamma becaus
is directly related to the size of the land planted. Thus, for an aris to
obligated to continue working a larger field, it must produce more th
a smaller field (Rashi).

22. Both R’ Yochanan and R’ Ami agree that a field which norm
produces a kor must yield enough to replant it the next year in.or
for the aris to be forced to continue working it. However,.in
Yochanan's times four se’ahs of seeds were enough to produce a £
whilein R’ Ami’s times eight se’ahs were needed to produce that amo
(Tosafos).

93. Pe’ah 5:1. This Mishnah discusses the Biblical law of e
(gleanings). The Torah (Leviticus 19:9-10) states that if one or two stalk
fall from the reaper’s hand while he cuts a handful of grain, he_
prohibited to retrieve them. Rather, they must be left for the poor
collect.
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stalks,®d  niwyh Mk Rk M3 ANIK DYMRIN — WE ESTIMATE
HOW MUCH LEKET [THE FIELD] WOULD NORMALLY YIELD, D
nmyY — AND [THE LANDOWNER] GIVES that amount TO THE
POOR.Z  —mix bxwbna 12 yivnw 137 — RABBAN SHIMON BEN
GAMLIEL SAYS: 119'D) *12 DM3yY In12 — HE GIVES TO THE POOR
THE AMOUNT THAT normally FALLS.??

The Gemara seeks an explanation of Rabban Shimon ben
Gamliel’s view:
03 ™12 1) — And how much is the amount that normally
falls?

The Gemara answers:
w1 21 xnx 2 — When Rav Dimi came from Eretz Yisrael
to Babylonia Tamiv 7 Xy Ay9s M g — he said in
the name of R’ Elazar, and some say it was in the name of
R’ Yochanan: 9% pap nyanx — Four kavs of leket per
kor.

The Gemara finds this answer ambiguous:
mm7r 1 ys — R Yirmiyah inquired:  mxian 7195 iR y11 0%

i y1ama i Sapna — If one leases a field from his fellow,” 97w iR 231 abax1 — and locusts
? ¥ [E45 s 2} Al
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— Is that amount of leket assumed to be per kor of seed plan
or per kor of produce yielded?®” MW nfisnb ix 1 n
— And ifit is for a kor of seed, is it for seed sown by hand or
seed sown by oxen?®)
The Gemara replies:
ynw kn — Come, learn the answer to the inquiry from
following statement: 137 s 97 — For when Ravin ¢
from Eretz Yisrael to Babylonia 71y%x ™7 108 maxaaan
he said in the name of R’ Avuha, who said it in the name o
Elazar, 7’1 1% 7% 1K) — and some say that Ravin
it in the name of R’ Yochanan: y1y 713% 12p nyax — F
kavs of leket per kor of seed.
The Gemara notes: ;
7% 'wan prw) — But you must still inquire whether
nry nbieny ix 1 nbisn’ — for a kor of seed sown by han
for a kor of seed sown by oxen. '
The Gemara concludes:
1'n — Let [the question] stand.

devoured it [i.e. ate up the crop] or it was blasted by wind® —  xw1mrp nopox — ifitisa
general calamity,®™ inian 1R 15 12 — he may deduct from his rental;® ny nop Apxox — ifitisnota
general calamity, 171377 19 19 mam Py — he may not deduct from his rental.® mix 7pm N — R

NOTES

94, That is, the wind blew the [unbound] sheaves that the reaper had
collected over the scattered leket stalks that he had left behind. It was
thus unknown which stalks on the bottom were leket and which
belonged to the owner (Rashi).

95. The court estimates how much leket this field normally produces;
that amount must be given to the poor (Rashi).

96. Rabban Shimon ben Gamliel claims that no estimate is needed, for
a set formula determines how much fallen leket the owner is required to
give to the poor. This will be explained next by the Gemara (Rashi; see
Rambam, Hil. Matnos Aniyim 4:5, with Kesef Mishneh).

[The term ') 12 in this Mishnah refers to the amount of leket that
falls during the harvest. In our Mishnah, however, n7'n) *12 means the
amount that one will have to cast on the ground when one next sows the
field.]

97. Are there four kavs of leket found in a field where a kor of seed was
planted, or are they found in a field that yields a kor’s worth of produce
[which is a much smaller-sized field}? (Rashi).

98, Literally: for [seed] cast by hand or for [seed} cast by oxen. If the
answer to the first inquiry is that the ratio refers to a kor of seed sown,
there is yet another question. Fields were sometimes sown by attaching
a [small] wagon loaded with seed to the back of the plow. The wagon
would thus be drawn over the freshly plowed furrow, and would drop
seed on it through small holes in its floor. [Since the plow itself is drawn
by oxen, this method of sowing is known as “sowing with oxen.”]
Otherwise, fields were sown by scattering the seed by hand. Since
sowing with oxen uses more seed for a given area than sowing that same
area by hand, the question arises as to whether the ratio of four kavs to
a kor is based on a kor sown by hand or a kor sown by oxen (Rashi).
When the concentration of seed per unit of land is greater, less grain
will grow per measure of seed [since the seeds will be more tightly
spaced and thus compete with each other. Thus, if a kor of seed is
concentrated in three-quarters of a beis kor, for example, that kor of
seed will produce less grain than a kor of seed spread over a full beis
kor.] Accordingly, a kor of seed sown by oxen will produce less grain
than a kor of seed sown by hand. The Gemara therefore inquires
whether the ratio of four kavs to a kor applies to a kor sown by hand or
by oxen (Reavad cited in Shitah Mekubetzes).

[Maharshal explains Rashi differently: When the Gemara speaks of
four kavs for a kor, it means that four kavs of leket are assumed to fall
in a field the size of a beis kor (see also Rambam, Matnos Aniyim 4:5;
Meiri). Now, a beis kor normally refers to the area in which a kor of
barley seed can be planted by hand (see Baraisa, Arachin 25a, regarding
the size of a a beis kor). The Gemara is here inquiring, however,
whether the ratio of four kavs to a beis kor mentioned above refers to a
beis kor sown by hand or by oxen. When sowing with oxen, considerably

more than a kor of seed is needed to sow a beis kor (since the seed fz
in greater concentration). Thus, if the ratio refers to the amount of s
used to sow a beis kor with oxen, then one who sows his beis kor by hi
will not need to give four kavs of leket, since he will have sq
substantially less seed. Conversely, if the ratio refers to the amouni
seed used to sow a beis kor by hand, one who sows his beis kor with o
will have to give more than four kavs of leket, since he will have so
more seed and will thus have produced a larger crop in that beis kor:

Maharsha for yet another explanation.] .

29. This Mishnah refers to chachirus, a fixed-rental lease, as
become evident below (see note 31). ;

30. The field was swept by strong winds, which blasted the stan
crop (see Rashi to Genesis 41:6 and to Deuteronomy 28:22). The higl
winds blew the kernels out of the ears of grain (Tiferes Yisrael).

31. Literally: calamity of the province.

32, He may deduct the percentage of his rent corresponding to the
centage of destruction suffered by the field (see Rambam, Sechirus 8
Since the whole area was stricken by this calamity, the fiel
considered unfit for crops. The chocheir may therefore reduce hisre
payment accordingly (see Tosafos 106a xox 1), Although the ten
leased this field before the calamity struck, he committed himself to
the full rental only on the assumption that the field would rem:
suitable for crops for the duration of the lease; but should the
become unsuitable at any time during the term of the lease, he woul
entitled to a reduction. (This principle was taught in the Mishna
103b, where we learned that if the lease was based on the presence“of
water source, that source must remain viable for the duration of
lease, and if it does not, the tenant is entitled to a reduction of
rental.) Thus, if the field is devastated by wind or locusts, the tenan
entitled to a reduction (see further in next note). ~
Obviously, this Mishnah applies only to chachirus. In the cas
arisus, where the landowner is paid with a percentage of the yield, th
share whatever crops actually end up growing; there is thus no reas
to deduct anything from the rental (Rashi; see Rambam ibid., see
Maggid Mishneh and Lechem Mishneh there).

33. Since the loss was localized, the landowner can claim that it is ¢
farmer’s il fortune that is to blame for the loss (Rashi), not
landowner’s. The landowner can therefore maintain that the conditit
of the lease were fulfilled — since the field was in and of itself suitab
for producing a crop, and the loss of the crop was due to an extern:
factor. The tenant must therefore pay the rental to which he commit

himself (see Tosafos 106a x9x ). [If, however, the calamity was
widespread one, it cannot be attributed to the tenant’s ill fortd
because it is evident that the Divine edict that decreed destruction up!
the area was directed at the place, not the individual. This relates
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academy of R’ Yannai referred? xmn7 — For it has been
taught in a Baraisa: iwx9 by iRy Ripia mia — If ONE wAS
CARRYING A BURDEN ON HIS HEAD, 1WX13 910y — AND wear-
ing TEFILLIN ON HIS HEAD,"¥ — 110X nixyin poon myox — IF
THE TEFILLIN WERE BEING CRUSHED by the burden, IT IS PROHIB-
ITED for him to carry the burden on his head while wearing the
tefillin; <nMm IR DX — BUT IF NOT, IT IS PERMITTED.™  inxa
110X YRR — WITH REGARD TO WHAT size BURDEN DID THEY SAY
this?®  pap nyaqx Y rikiyna — WITHREGARD TO A BURDEN OF
FOUR KAVS. R’ Yannai’s academy was referring to this ruling
when it spoke of four kavs for tefillin.

The Gemara elaborates upon this aspect of tefillin law:
x71 71 nn — R’ Chiya taught a Baraisa:  iwx+ by bay xyian
— If ONE TAKES OUT COMPOST ON HIS HEAD  wX"3 phmony —
AND he is wearing TEFILLIN ON HIS HEAD,"®  mphor X5 7 11
1*17¥% — HE SHOULD NOT MOVE [THE TEFILLIN] TO THE SIDES of
hishead, 1npa oWy K51 — AND HE SHOULD NOT TIE THEM TO
HIS WAIST,  Ji"3 721 173 25712 R¥MY 1190 — BECAUSE HE WOULD
BE ACTING WITH THEM IN A DISRESPECTFUL MANNER. 92K
1550 Dipn3a 1WinT by 0Wip — RATHER, HE SHOULD TIE THEM TO
HIS UPPER ARM AT THE PLACE OF TEFILLIN.!

The Gemara cites a dissenting view to those mentioned until
here:
1R R 127 own — In the name of the academy of R’ Shila
they said: 79w nmoun %mx — Even the wrap of [the
tefillin]®  poon 12 vy wxan Sy mab 1ox — may not be
placed on a head on which there are tefillin,!”

The Gemara inquires:
i — According to this view, how much of a burden is
prohibited?

The Gemara answers:
13N K — Abaye said:  Xnr1amInT XY277 RY271908 — Even
something as light as one-fourth of the quarter litra of
Pumbedisa,

CHAPTER NINE
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The Gemara returns to its analysis of our Mishnah; w]
presented a dispute concerning when a sharecropper can refi
work the landowner’s field due to a poor crop. Having previg
analyzed the position of the Tanna Kamma, the Gemara
elaborates upon the second view: ;
TN PN — R YEHUDAH SAID:  'M23 Ma¥P IR — WHATK
OF MEASURE IS A HEAP?  119'D) ™12 12 W nX K9 — RATHER.
THERE IS ENOUGH FOR SOWING the field again, the sharecrg
must continue to work there.

The Gemara seeks an explanation of this view:
7103 *12 M) — And how much is enough for sowing the
agaln?

The Gemara presents two opinions:
2731 131 R mK 1 — R’ Ami said in the name of R’ Yochan
213% 7o nyaax — Four se’ahs of produce in an area
normally produces a kor. This amount is enough to sow a fi
that size during the next season.?!  =px mbrymr w1 <R A
himself said:  "12% Pxo nainw — Eight se’ahs in an area
normally produces a kor. ~

The Gemara explains that the two opinions are not in dlspu
IR 13 127773 Ko 275 Xap Ry D K — A certain eld
said to Rav Chama the son of Rabbah bar Avuha: 1% 792
— I'will explain it to you: 1117277 72w2a — In the years of
Yochanan Ry7x Kymw mia — the land was more fer
therefore, four se’ahs of seed was sufficient to produce a &
produce. X 1277 w2 —~ But in the years of R’ Ami, a ge
ation later, xy1x Xwn3s My — the land was depleted; hen
it took eight se’ahs of seed to produce a kor in the same are

Since R’ Yehudah used the term %01 *13 in our Mishnah
Gemara digresses to cite another Mishnah in which a similar te
is used, although with a different meaning:
nni1 jan — We learned in a Mishnah there:®!  nxmnsw
Ppiviy — If THE WIND SCATTERED THE SHEAVES over the

NOTES

13. It is proper for a man to wear tefillin all day, even when he is at work
(Tur and Shulchan Aruch, Orach Chaim 387:2; Bach there cites our
Gemara as one of the sources for this ruling). Since it is difficult for most
people to maintain the physical and mental standards required of
someone who is wearing tefillin through the entire day, however, it is no
longer customary for people to wear tefillin except when praying (ibid.).

14. That is, if the burden is light enough that it does not press the tefillin
or it is not directly on top of the tefillin, it is permitted to keep the
burden on his head (Rashi).

[Strictly speaking, a kav is a measure of volume rather than weight.
See Maadanei Yom Tov to Rosh, Berachos 3:30, who discusses how the
kav measure is converted from volume into weight.]

15. Le. how heavy a burden qualifies as a “crushing” burden (Rashi).

16. Here the concern is for the repulsive nature of the burden, not its size
(see Meiri). It is disrespectful to keep such a package next to tefillin.

17. Le. he should tie his head-tefillin next to the tefillin he is wearing on
his arm (Rashi). Tying the head-tefillin next to his arm-tefillin is more
respectful than tying them to his right arm, which he uses to {fix and]
unload the burden from his head (Beis Yosef, Orach Chaim §41).

18. In which the tefillin are wrapped at night (Rashi; cf. Tosafos).

19. That is, it is prohibited to carry even the tefillin wrapper on one’s
head while wearing tefillin (Rashi). However, something that is nor-
mally worn on the head, such as a hat, may be worn even over tefillin
(see Rambam, Hil. Tefillin 4:23; Shulchan Aruch, Orach Chaim 41:1).

20. This is a negligible amount (Rashi ), being the smallest-sized weight
used in Pumbedisa (Rashi to Gittin 22a). Thus, according to R’ Shila, it
is forbidden to place any burden on the head while wearing tefillin
because it is disrespectful to the tefillin. This prohibition is not
dependent on the repulsiveness of the burden (e.g. compost) or whether
the tefillin are being pressed by the burden (Rabbeinu Yonah to
Berachos 23b).

We have explained the Gemara according to Rashi (mm 1)
Rambam (Hil. Tefillin 4:23) who understand R’ Shila to be disputing
opinions cited earlier. Other Rishonim disagree and are of the opini
that R’ Shila’s statement does not necessarily contradict those stal
previously (see Beis Yosef, Orach Chaim §41 for various explanatio
this view).

21. That is, the aris planted a field that normally yields a kor of pro
but the crop was abnormally small. R’ Yochanan explains that if at
four se’ahs grew in that area, the aris may not refuse to work the
R’ Yehudah in our Mishnah calls this amount of four se’ahs “enough
sowing,” because that is the amount needed to produce a kor in a fi
this size (Tosafos ). [We have followed Tosafos in our explanation of |
Gemara. Rashi apparently explains the Gemara to mean that the ft
se’ahs grew in a beis kor. This, however, is puzzling, since a beis k
by definition an area in which a kor — thirty se’ahs — is sown: Th
four se’ahs are certainly not enough to replant an area this size (
Maharsha).] '

R’ Yehudah prefers this limit to that of the Tanna Kamma becaus
is directly related to the size of the land planted. Thus, for an aris to
obligated to continue working a larger field, it must produce more
a smaller field (Rashi).

22. Both R’ Yochanan and R’ Ami agree that a field which normall;
produces a kor must yield enough to replant it the next year in orc
for the aris to be forced to continue working it. However, in
Yochanan’s times four se’ahs of seeds were enough to produce a ki

while in R’ Ami’s times eight se’ahs were needed to produce that am
(Tosafos).

23. Pe’ah 5:1. This Mishnah discusses the Biblical law of le
(gleanings). The Torah (Leviticus 19:9-10) states that if one or two stalks
fall from the reaper’s hand while he cuts a handful of grain, he
prohibited to retrieve them. Rather, they must be left for the poor
collect.

(e
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stalks,2?  nibyY mmxn vp% mEd ANIK DPTHIK — WE ESTIMATE
HOW MUCH LEKET [THE FIELD] WOULD NORMALLY YIELD, Inin
omyY — AND [THE LANDOWNER] GIVES that amount TO THE
POOR.®  1mix Hxvhpa 13 1vnW 137 — RABBAN SHIMON BEN
GAMLIEL SAYS:  i19B) *12 D"y% 1ni1 — HE GIVES TO THE POOR
THE AMOUNT THAT normally FALLS.?

The Gemara seeks an explanation of Rabban Shimon ben
Gamliel’s view:
'3 *13 192 — And how much is the amount that normally
falls?

The Gemara answers:
m»7 37 xnx " — When Rav Dimi came from Eretz Yisrael
to Babylonia yamir 'n xRy 21¥HR 7 MR — he said in
the name of R’ Elazar, and some say it was in the name of
R’ Yochanan: 4is% ap nyax — Four kavs of leket per
kor.

The Gemara finds this answer ambiguous:
mmT1731y3 — R Yirmiyah inquired:  man 1ia7 iy i3

Mishnah iams ny bapni — If one leases a field from his fellow,®”  npTwyix 20 nYox1 — and locusts

devoured it [i.e. ate up the crop] or it was blasted by wind® —
general calamity,® 1vian 1n ¥ 2 — he may deduct from his rental;® 7312 nan APN DX - ifitisnot a
ian e 12 nom s — he may not deduct from his rental.®

general calamity,

CHAPTER NINE
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— Is that amount of leket assumed to be per kor of seed p]
or per kor of produce yielded?*" mmmw nYisn% ix m nbiy
— And if it is for a kor of seed, is it for seed sown by hand o
seed sown by oxen?®
The Gemara replies:
ynw xn — Come, learn the answer to the inquiry from
following statement: 127 K ™37 — For when Ravin ea
from Eretz Yisrael to Babylonia 11y7:% 37 1R JaN 2y
he said in the name of R’ Avuha, who said it in the name
Elazar, 1% 1 70y A7 *nx) — and some say that Ravin
it in the name of R’ Yochanan: 71 733% 1ap nyax — Fe
kavs of leket per kor of seed. -
The Gemara notes:
7% 'yan pry1 — But you must still inquire whether
oy nbionY i 1 nYisnY — for a kor of seed sown by hand
for a kor of seed sown by oxen.
The Gemara concludes:
110 — Let [the question] stand.

xu1r nonox — ifitisa

ik T Y - R

NOTES

924. That is, the wind blew the [unbound] sheaves that the reaper had
collected over the scattered leket stalks that he had left behind. It was
thus unknown which stalks on the bottom were leket and which
belonged to the owner (Rashi).

925. The court estimates how much leket this field normally produces;
that amount must be given to the poor (Rashi).

96. Rabban Shimon ben Gamliel claims that no estimate is needed, for
a set formula determines how much fallen leket the owner is required to
give to the poor. This will be explained next by the Gemara (Rashi; see
Rambam, Hil. Matnos Aniyim 4:5, with Kesef Mishneh).

[The term n'7’n) ™13 in this Mishnah refers to the amount of leket that
falls during the harvest. In our Mishnah, however, 79} v12 means the
amount that one will have to cast on the ground when one next sows the
field.]

97. Are there four kavs of leket found in a field where a kor of seed was
planted, or are they found in a field that yields a kor’s worth of produce
[which is a much smaller-sized field]? (Rashi).

28. Literally: for [seed] cast by hand or for [seed] cast by oxen. If the
answer to the first inquiry is that the ratio refers to a kor of seed sown,
there is yet another question. Fields were sometimes sown by attaching
a [small] wagon loaded with seed to the back of the plow. The wagon
would thus be drawn over the freshly plowed furrow, and would drop
seed on it through small holes in its floor. [Since the plow itself is drawn
by oxen, this method of sowing is known as “sowing with oxen.”]
Otherwise, fields were sown by scattering the seed by hand. Since
sowing with oxen uses more seed for a given area than sowing that same
area by hand, the question arises as to whether the ratio of four kavs to
a kor is based on a kor sown by hand or a kor sown by oxen (Rashi).
When the concentration of seed per unit of land is greater, less grain
will grow per measure of seed [since the seeds will be more tightly
spaced and thus compete with each other. Thus, if a kor of seed is
concentrated in three-quarters of a beis kor, for example, that kor of
seed will produce less grain than a kor of seed spread over a full beis
kor.] Accordingly, a kor of seed sown by oxen will produce less grain
than a kor of seed sown by hand. The Gemara therefore inquires
whether the ratio of four kavs to a kor applies to a kor sown by hand or
by oxen (Raavad cited in Shitah Mekubetzes).

[Maharshal explains Rashi differently: When the Gemara speaks of
four kavs for a kor, it means that four kavs of leket are assumed to fall
in a field the size of a beis kor (see also Rambam, Matnos Aniyim 4:5;
Meiri). Now, a beis kor normally refers to the area in which a kor of
barley seed can be planted by hand (see Baraisa, Arachin 25a, regarding
the size of a a beis kor). The Gemara is here inquiring, however,
whether the ratio of four kavs to a beis kor mentioned above refers to a
beis kor sown by hand or by oxen. When sowing with oxen, considerably

more than a kor of seed is needed to sow a beis kor (since the seed
in greater concentration). Thus, if the ratio refers to the amount of s
used to sow a beis kor with oxen, then one who sows his beis kor by h
will not need to give four kavs of leket, since he will have s
substantially less seed. Conversely, if the ratio refers to the amoun
seed used to sow a beis kor by hand, one who sows his beis kor with o
will have to give more than four kavs of leket, since he will have s
more seed and will thus have produced a larger crop in that beis kor.
Maharsha for yet another explanation.]

29. This Mishnah refers to chachirus, a fixed-rental lease, asi
become evident below (see note 31).

30. The field was swept by strong winds, which blasted the stan
crop (see Rashi to Genesis 41:6 and to Deuteronomy 28:22). The hig
winds blew the kernels out of the ears of grain (Tiferes Yisrael).

31. Literally: calamity of the province.

32. He may deduct the percentage of his rent corresponding to the
centage of destruction suffered by the field (see Rambam, Sechirus 8:

Since the whole area was stricken by this calamity, the fiel
considered unfit for crops. The chocheir may therefore reduce hisre
payment accordingly (see Tosafos 106a xox 11»1). Although the te
leased this field before the calamity struck, he committed himself to
the full rental only on the assumption that the field would re
suitable for crops for the duration of the lease; but should the fie
become unsuitable at any time during the term of the lease, he woul
entitled to a reduction. (This principle was taught in the Mishna
103b, where we learned that if the lease was based on the presence o
water source, that source must remain viable for the duration of t
lease, and if it does not, the tenant is entitled to a reduction of
rental.) Thus, if the field is devastated by wind or locusts, the tenant
entitled to a reduction (see further in next note). ‘

Obviously, this Mishnah applies only to chachirus. In the ca
arisus, where the landowner is paid with a percentage of the yield, th
share whatever crops actually end up growing; there is thus no reas
to deduct anything from the rental (Rashi; see Rambam ibid., see al
Maggid Mishneh and Lechem Mishneh there).

33. Since the loss was localized, the landowner can claim that it is &
farmer’s ill fortune that is to blame for the loss (Rashi), not
landowner’s. The landowner can therefore maintain that the conditi
of the lease were fulfilled — since the field was in and of itself suita
for producing a crop, and the loss of the crop was due to an exter]
factor, The tenant must therefore pay the rental to which he committ
himself (see Tosafos 106a x5x 1), [If, however, the calamity was
widespread one, it cannot be attributed to the tenant’s ill fortu
because it is evident that the Divine edict that decreed destruction up
the area was directed at the place, not the individual. This relates
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Yehudah disagrees and says:

produce,® 72 31 72 13 — in either case [i.e. whether it was a general calamity or not],

he may not deduct from his rental.®

Gemara The Gemara inquires how widespread the cala-
mity must be for the farmer to reduce his rental

payment:

npa nan w7 o — What is the case of a general calamity?

The Gemara presents two opinions:

i 27 i — Rav Yehudah said: - xaxa7 X3 OITYIRT TIA2

— For example, where most of the valley in which this field

is found was windblasted.® mx xpw — Ulla said:  7ia3

TN Y2IRD NI YaK 9ThvY - For example, where

the four fields along the four sides [of the leased field]

were windblasted.t™”

CHAPTER NINE

nivia wany a7 ox — If he leased [the field] from him for money rather than

BAVA METZIA

iamy 1 om IR —

The Gemara inquires: .
Koy qpy — Ulla said:  x37ym3 w3 — They inquire
the West [Eretz Yisraell: m a1 np by 1y obn qawy —
only one row of produce along the whole ([field] w,
windblasted, what is the law?3 wp Sy g ohn "wny
¥ w1 — If one row along the whole [field] was spar
what is the law?®® xn x72 xpoox — If fallow fie
separated the leased field from the other devastated fields, wh
is the law?4® xposox — If fields with undamaged aspas
crops separated the other devastated fields from the lea
field,!

NOTES

calamity to the landowner, whose land it is, rather than to the tenant
who is farming it.]

34. Le. the rental was to be paid in money, not produce.

35. Le. even if the devastation was widespread, the farmer cannot deduct
anything from his rent. According to R’ Yehudah, the Divine decree that
brought the calamity upon this area was not directed against the money
of this area’s inhabitants, but against their crops. Since the rental
agreement calls for the landowner to receive payment in cash and not
crops, the landowner should not be considered the subject of the decree;
rather, the farmer should be. Thus, the farmer must absorb the loss
(Rashi; see slightly different reading of Rashi’s comment in Rashi to Rif
and in Nimukei Yosef’s paraphrase of it).

36. Rashi; cf. Rambam, Hil. Sechirus 8:5, cited by Hagahos HaGra.

37. That is, even if only the four fields adjoining the leased field lost their
crop to windblast, it is considered a general calamity and the chocheir
may reduce his rental payment.

38. Le. the fields adjacent to the landowner’s were not affected except for
one row of each that bordered his field (Rashi). [This question cited by
Ulla, and all those that follow in this series except for the last one, are
based on Ulla’s own definition of a general calamity. According to Rav
Yehudah, though, it is not considered a general calamity unless most of
the valley was devastated (see Rosh and Shitah Mekubetzes).]

39. This refers to a case where the four fields adjacent to the landowner’s

field were devastated along with it, but there was one row of pro
surrounding the leased field on each side that was not damaged. A
is whether we should view the leased field and the other devastated
as separate pockets of devastation [in which case we cannot classi
situation as a general calamityl, or whether we should view the's
row as insignificant in comparison to the larger field, and the are
whole, therefore, as one widespread area of devastation (Rashi).

40. Surrounding the leased field were four fields that were left fall
that year [and which therefore suffered no loss]. The fields beyond
four fields, however, were devastated along with the leased field. If
view the four adjacent fields as having been unaffected by the cala
the interrupted pockets of devastation do not qualify as a gen!
calamity. [In that case the chocheir would have to pay the comp.
rental since he could not blame his loss on a general calamity.] ©
other hand, we should perhaps assume that had the adjacent fieldsb
planted, they too would have become windblasted, and we Sl
therefore not view them as dividing the areas of devastation into i 1
pockets. Rather, we should consider the damage to the leased fiel
part of a general calamity (Rashi).

41. [Aspasta is a type of grain used for animal fodder (Rashi to B
Basra 28b.] Surrounding the leased field were four fields that ¥
planted with aspasta for animal fodder, and these fields were
devastated. However, the fields surrounding these four were devast
along with the leased field (Rashi). .
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1xn — what is the law?®  wp mx vy - If undamaged fields of
another type of crop separated the leased field from other
devastated fields, what is the law?®  nr7iviy v21% % — And if
the success of another type of crop does not prove anything, is
wheat in relation to barley X5 ix m7 X yI13 ~ considered
like another type of crop or not?®

The Gemara considers yet another question:

172 ) isTwa 1910 0% 52 — If the entire world [ie. area]
as struck with windblast while his leased field was struck with
yellowing, T1iDTwa 9w 1ip 13 1710 oY1y 2 M1 K — or the
ntire world [area] was struck with yellowing, while his leased
old was struck with windblast, *Xn — what is the law?®

The Gemara responds to all the previous inquiries:

-1 — Let [the questions] stand unresolved.

The Gemara begins a new series of inquires:

vt gyr o oy — If [the landowner] told [the tenant-
armer] to plant [the field] with wheat, myp xa1 bIN)
qyiy — but [the tenant-farmer] went and planted it with
arley, Xix37 X311 qenwx) — and most of the fields of
he valley became windblasted, 97 Myt 737 M1 PIAYX)
_ and these barley plants of his also became windblasted,
xn — what is the law? 1 msm - Do we say b "npRT —
hat [the tenant-farmer] can say to [the landowner], HR
1nwn My 1y e anyr — “If Thad planted it with wheat,
would also have become windblasted”;® yn Xp77 I8
5 1nx — or perhaps [the landowner] can say to [the ten-
t], "m apyar sx — “If you had planted it with wheat,
oo i — the following Scriptural blessing would have
en fulfilled for me: /% opn "mx-mn, — You will
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make a plan and it shall succeed for you.”™ — ? —
The Gemara answers:
% 1R X13n0n — It seems reasonable that [the landowner]
can indeed say to him, 1 Anyarex — “If you had planted it
with wheat, 7 ompn mn — the following Scriptural blessing
would have been fulfilled for me: 3% @pn TMR-IMANYL,
mix 133 7277759 — You will make a plan and it shall succeed
for you; and upon your paths light shall shine. 718l

The Gemara inquires further:
qramm by wov 52 197nws — If all the fields of the landowner
became windblasted,” ¥mrI72 R My grIAWN) — and this
field leased to the tenant-farmer became windblasted along
with them, X337 X217 pranwx &5 — but most of the valley
did not become windblasted, xn — what is the law? M
XIXDT K31 pAnws K97 e s — Do we say that since
most of the valley did not become windblasted, ™7 210 x5
— the [tenant-farmer] may not reduce [his rental pay-
ment]?%  xnb7ix — Orperhaps, mnYIR TN QPINYRT D
— since all of [the landowner’s] fields became windblasted,
15 K 'wn — [the tenant-farmer] can say to [the landowner],
K11 7707 qnR mwn kg — “This damage to the leased field is
evidently due to your bad luck, i1 53 wInwn X717 —
because all of your fields became windblasted.”™ — ? —
The Gemara answers:

mY KT K7anon — It seems reasonable that [the landowner]
cansay to him, »177:xn% Dwn w — “If it were due to my bad
luck, xp7m % amnwn Mg - a little something would have
been spared me;  /M37TR LYR WIRWYITID, INITY — as it is
written: For we are left but a few out of many.”’"™

Do we say that since the surrounding fields were not affected, the
vastation to the leased field cannot be blamed on a general calamity?
- do we say that the survival of the aspasta crop in the surrounding
1ds does not prove anything, for had those fields been planted with a
op fit for human consumption, they too would have been devastated?
ht).

his inquiry is based on the previous one. If we classify a calamity as
ral despite the fact that the aspasta fields immediately adjacent to
leased field remained unaffected, is it because we assume that the
amity affected only fields growing produce for human consumption?
,, then if the adjacent fields produced successful crops for human
umption, but of a different variety than the crop that was
astated on the leased field, the calamity would not be classified as
al [and the tenant would have to absorb the loss] (Rashi). Or
ps here too the success of other types of crops does not prove
ing, for it is possible that the calamity affected only the type of
growing in the leased field.

tis, even if we accept that a calamity affects only a single type of
50 that a calamity affecting grain crops, for example, would be
fied as general even though bean fields in the area were
cted, what happens if the surrounding fields grew another type of
\d remained undamaged? (see Maharshal, Kos HaYeshuos).

drought so intense that it causes the grain to wither and yellow
0 Deuteronomy 28:22).

2 question here is whether different types of disasters can be
ied as a single general calamity. This last inquiry, unlike the
s ones, is applicable to both definitions of a general calamity
105b). According to Rav Yehudah the question concerns a case
he rest of the valley was struck with a different type of disaster
at of the leased field; according to Ulla the question applies
he four adjacent fields suffered a different type of disaster

s, the chocheir claims, the devastation of the leased field was
allt of a general calamity for which he should be allowed to

22.:28. The landowner counters that had the chocheir planted
his field might have been spared in response to his prayers for
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the success of his crop. The landowner, however, prayed at the
beginning of the year for a successful wheat crop, not barley crop.
Hence, had the chocheir planted wheat, the leased field might have been
spared (Rashi). [See Kos HaYeshuos for an explanation of why the
Gemara chose this particular verse to demonstrate that a person’s
prayers are effective.]

8. Even if wheat fields in the area were also devastated, the chocheir
may not deduct from his rental because the landowner can claim that
his prayers for a successful wheat crop might have been answered for
him specifically (Meiri). [Accordingly, the tenant must pay the rent
to which he committed himself, since he cannot conclusively demon-
strate — despite the extent of the calamity — that the decree was
directed at the owner of the land and not himself. See above, 105b notes
32 and 33.]

However, if the landowner did not specify planting wheat, and the
chocheir planted barley, the chocheir can reduce his rental and the
landowner cannot claim that the crop might have been spared had the
chocheir planted wheat (see Nimukei Yosef).

9. Even those in areas other than the one in which the leased field was
located (Rashi).

10. Since most of the valley was not affected, the damage to the leased
field cannot be blamed on a general calamity. The chocheir should
therefore have to pay his entire rental.

11. Although the chocheir cannot claim that the field was devastated as
part of a general calamity, he can perhaps claim that the damage to the
field was the result of the landowner’s bad luck [i.e. a Divine decree
directed against him] and that he [the chocheir] should not suffer
because of it.

12, Jeremiah 42:2. Although all the landowner’s other fields were
devastated, this does not prove that the loss of the leased field was due
to a Heavenly decree against him, since it is God’s way not to devastate
a person utterly but to spare him enough to survive. Thus, the
landowner can plausibly claim that had the judgment been based on his
merits, the leased field would have been spared to provide for his needs.
If it was not, it was because of a separate decree directed against the
tenant. He must therefore pay the rent in full and absorb the loss
(Meiri; see below, note 17).
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The Gemara now inquires regarding the reverse situation:
qoin b roitw b wnwy — If all the fields of the tenant-
farmer became windblasted, RIRIT X311 IIRYR) — and
most of the fields of the valley became windblasted, fr1awxR)
I3 K7 M) — and this leased field became windblasted
along with them, 'xp — whatisthelaw? 1 mxm — Do we
y  RIKIT X317 QIINWNRT I3 — that since most of the valley
became windblasted, m% 13m — [the tenant-farmer] may
duce [his rental payment]?™ xn%71ix% — Or perhaps, 113
ny IR M rIAYKT — since all of [the tenant-farmer’s]
lands became windblasted, % "5 *¥n — [the landowner]
an say to him, xw1 9710y own — “This is obviously due to
our bad luck, JniTw b3 1WINWR K77 — since all your fields
hecame windblasted.”® — ? —

The Gemara answers:

1anon — It seems reasonable  Xy1 xnY Dwn mh Rt -
at [the landowner] can say to [the tenant-farmer], “This is
ge to your bad luck.”

The Gemara asks why the tenant-farmer cannot make the same
mthat the landowner used in the previous case:

K — Why is that so?  mf xn21 w31 xon — Here also, let [the
ant-farmer] say to [the landowner], s 171800 DR
If it were due to my luck, xn71 % mwn ma — alittle
ething would have been spared me, 2 owpn miy1 — for
s following verse] would have been fulfilled for me: -13,,
2 vyn XY — For we are left but a few out of many .’
¢ Gemara answers:

5 nnxt own — This argument is not valid in the case of
e tenant because [the landowner] can say to him, iy %
7% mrnwRb nm — “Had you been worthy of hav-
somethmg left to you, MWoITR 7% MNWR Mg — some-
‘kg of your own would have been left to you, not a leased
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The Gemara questions the original definition of a general
calamity:!®
13 — They challenged this from a Baraisa that deals with
the redemption of an ancestral field:™  1ip=1 Pio7w naw oy —
If IT WAS A YEAR OF WINDBLAST ORYELLOWING, nwmy ik — OR
it was the SHEVIIS year; ¥mYX Ww> oy ™MW iX — OR THE
YEARS WERE without rain LIKE THE YEARS in the time OF ELIJAH,
when no rain fell for three years,”® a5 nhiy iR — ITIS
NOT INCLUDED FOR HIM IN THE COUNT of years that must pass
before an ancestral field may be redeemed.’?!

The Gemara now explains its question:
1ip7n piow nnp — [This Baraisa] teaches the law about
windblast and yellowing 319X w3 DuwT xm11 — together
with, and thus as comparable to, the years of drought such as
those in the years of Elijah. This leads to the following analogy:
553 mxan n K57 3mYN 1w — Just as in the years of Elijah
there was no produce at all, 5%3 rm1an w857 m1 ka8 —
here also, in the cases of windblast and yellowing, the Mishnah
refers to where there is no produce at all throughout the land.
nxan 8317 9ax — But where there is produce in some places,
mb xpbo — [the year] counts for him even though the entire
area around the ancestral field was devastated, xR X9
K11 7 non — and we do not say that it is a general
calamity, which should not be counted.? Similarly, in consider-
ing the law of a leased field, we should not classify the devastation
of a small area as a general calamity as long as there is produce
found elsewhere in the country. — 2 —

The Gemara answers that the laws of ancestral fields are
unique in this respect because of a Scriptural decree:
PI¥T 13 1am a7 my — Rav Nachman bar Yitzchak said:  nxw
oniy — There, in the case of ancestral fields, it is different,
X1 KT — for the verse states:®  =qamy nxian-nw nzons,,
% — According to the number of the crop years shall he

ven those in other valleys.
Because he can blame the devastation to the leased field on a general

The fact that the rest of the valley was devastated does not prove
the leased field was devastated as part of the general calamity.
her, the landowner claims that if not for the chocheir’s bad luck the
ed field would have been spared.

Tosefos HaRosh points out that the chocheir apparently has even
ger grounds to make use of this claim than the landowner had in
previous case. There, the landowner made this claim to collect the
ntal from the chocheir. Certainly then, the chocheir should be
make this claim to keep some of his money by reducing his rental
nt.

this case, even were the landowner to free the chocheir of any
payment, the chocheir would still not have earned anything with
ch to support himself, since the leased field was totally devastated.
erefore cannot disprove the landowner’s claim that the field was
ated because of the chocheir’s bad luck, and he is thus forced to
his commitment to pay the rent. However, in the previous case,
all of the landowner’s fields were devastated, the landowner can
that the full rental payment itself is the “little” that was spared
ut of all his property. Thus, he can counter the chocheir’s claim
aintain that the Divine decree was directed against the chocheir,
f:m)self. The chocheir must therefore pay the entire rental
08

e Gemara above (105b) presented two definitions of a general
ity. According to both, a disaster could be considered general even
h only the local area was devastated. The Gemara now attempts
Ve that a calamity should not be considered general if any fields in
tire country were spared.

lflis Baraisa closely parallels the Mishnah in Arachin 29b.] This
sa deals with the law for selling and redeeming a field during
when the laws of yovel are in effect. [It refers specifically to the
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sale of a nprg 1w, ancesiral field, land passed down by inheritance
from the original division of Eretz Yisrael in the days of Joshua.
Ancestral land cannot be sold permanently; even after being sold, it
reverts back to its hereditary owner (or his heirs) at yovel. Moreover,
even before yovel, the hereditary owner has the right to buy the field
back from the buyer.] The Mishnah in Arachin teaches that it is none-
theless prohibited to redeem an ancestral field for two years after it has
been sold (Rashi). This is true even if the buyer wants to sell the field
back; the seller is not permitted to reacquire it within those two years
(Meiri from Gemara, Arachin 29b).

20. See I Kings 17:1, 18:1.

21. If one of the two years during which the field must remain in the
possession of the buyer was a year in which the field was not productive
for any of the reasons mentioned here, it does not count towards the
two years that the seller must wait to be permitted to redeem his
ancestral field from the buyer (Rashi).

22. Even though the entire valley was devastated by windblast, we do
not attribute the damage on this particular field to a general calamity,
but rather to the bad luck of the buyer. The year thus counts as one of
the two needed to redeem a field. Moreover, when the original owner
redeems the field, he may subtract that year from his redemption price
as if it were a productive year (Rashi; see Rashash). [When redeeming
an ancestral field, a deduction is made from the original price for each
year the field remained in the buyer’s possession.] Therefore, with
regard to the laws of chachirus as well, we should not classify the
damage to the leased field as part of a general calamity even if the entire
valley was devastated, as long as produce grew anywhere else in the
province. Rather, the term riyrm nan used in our Mishnah should be
interpreted literally, as a calamity that befell the entire province (yrm).
This would make it similar to the famine during Elijah’s
times, which struck the entire kingdom of Israel (Raavad in Shitah
Mekubetzes).

23. Leviticus 25:15.
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ell it to you, n%iy3 nRAn 113 WY 0w — which teaches that
order to be counted, the years must be years in which there
re crops in the world.”8 Therefore, even if we classify the
evastation that year as general, the year is still considered a crop
ear as long as there are crops to be found elsewhere.

The Gemara objects:

72 379 WK 37 mb 2y — Rav Ashi said to Rav Kahana:
yn Kox — But now that you say that even years in which
neral calamities strike count towards the years needed to
eem an ancestral field, 7T pa i nyn nwaw — a sheviis
ar should also be included for him in the count, X3 xi17
X9 7yia nRan — because there is produce outside the
nd of Israel.? — ? —

_The Gemara answers:

' qpx — [Rav Kahana) replied to him: xnypsy nwnaw
1 X301 — Sheviis is a suspension by the King [God]; a
heviis year is therefore disregarded.®

The Gemara raises another objection:

319 1R 277 A3 KL 9 MYy — Mar Zutra the son of
Rav Mari said to Ravina: npyn x9x — But now that you say
t sheviis is disregarded, yrwi 1o ¥ nbyn XY mynY - a
viis year should not be included for [an owner] in the
eduction he takes when he redeems his ancestral field from the
mple treasury.?? yan mp%x — Why then did we learn in a
Mishnah to the contrary: mwY i*113:1 Y99 [ni) — HE GIVES A
LA AND A PUNDYON PER YEAR?®
The Gemara answers:

anx — [Ravina] said to him: anjg nxy — There, with
ard to calculating the redemption price per year, it is
different, 0 3 xVY™MS XNMTT — because [the field] is fit
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to spread fruits on it to dry even during the sheviis year.®!

The Gemara qualifies our Mishnah, which allowed a tenant-
farmer to reduce his rental payments in times of general calamity:
Sxmw Ty — Shmuel said: 7YY YW KoK 1wy x5 — This
law was taught only when [the tenant-farmer] planted [the
field] and it sprouted a1 m73x1 — and locusts then
devoured [the cropl; %93 myq1 X5 bax — but if he did not
plant [the field] at all, X% — he may not reduce his rental,
even though most of the valley was devastated. % "7 — For
[the landowner] can tell him, mny1r ¥'% — “If you had
planted [the field], '3 owpn m — the following Scriptural
blessing would have been fulfilled for me: ny1nya wiarxb,,
oyay yiayn my — They will not be shamed in time of
calamity; in days of famine they will be satisfied.”*"

The Gemara objects to Shmuel’s ruling:
nww 31 3mp — Rav Sheishess challenged this from a Baraisa:
nyin Y nyin — If A SHEPHERD WAS TENDING his flock, — mam
7yh K31 117y — AND HE LEFT HIS FLOCK AND WENT INTO
TOWN, 1U) 3K X321 — AND A WOLF CAME in his absence AND
TORE one of the animals and carried it off, v ™MK K21 —
OR A LION CAME AND CLAWED one of the animals and ate it,®!
Layn oy nny 19N ORI X — WE DO NOT SAY as a matter
of principle THAT HAD [THE SHEPHERD] BEEN THERE, HE WOULD
HAVE SAVED the animal.  inix 1*mix X% — RATHER, WE EVAL-
UATEHIM: 5wy 513 o) — IF HE WOULD HAVE in fact BEEN ABLE
TO SAVE the animal, 2%n — HEISLIABLE forit; X7 BX) — BUT
IF he could NOT have saved the animal, WP — HE IS NOT
LIABLE, for such an attack is considered an unavoidable mishap.?

Rav Sheishess now explains his objection:
1nx) — But why should the shepherd ever be free from liability?

n regard to the redemption of ancestral fields, the Torah defines
> crop requirement in terms of the year {crop years), not the field.
erefore, as long as there were areas that produced crops, the year
alifies as a “crop year.” In regard to the law of chachirus, however,
issue is only whether the calamity is general enough for the tenant
aim that he received an unsuitable field. Hence, with regard to the
s of chachirus, even if the damage is limited to the area around the
d field, it is considered a general calamity and the leased field is
dered unfit (see Tosafos nyn X5K i11).

'he Mishnah in Arachin states that if one of the years after the sale
he sheviis year, that year does not count towards the two, since the
may not be farmed that year. But there are no restrictions against
ng outside of Eretz Yisrael during that year. Hence, if we derive
m the Biblical decree that a year may be considered a crop year in
card to ancestral fields as long as produce grows somewhere, the
is year should also count — for there is produce growing outside of
2 Yisrael even during that year (see Tosafos).

hat is, God prohibits us to plant in Eretz Yisrael during the sheviis
Therefore, this year is not considered a crop year for Jews [living
etz Yisrael, where the laws of ancestral fields apply], for we view it
the year does not even exist (see Rashi and Raavad (cited in Shitah
ubetzes; cf. Toras Chaim).

Ancestral land can be consecrated to the Temple treasury. The
ury sells such properties and uses the proceeds to pay for the repair
Temple (rwai1 py2). However, consecrated ancestral lands are not
emed from the Temple treasury at true market value, but at a fixed
based on their size. The rate set by the Torah (see Leviticus 27:16)
silver shekels per chomer [i.e. per beis kor, an area of 75,000
are gmos — see above, 104a note 5]. The Torah further states that
emption price of fifty shekel per beis kor applies only to a field
ated and redeemed in the first year of the yovel cycle, when
ine years remain until the following yovel. Should the property be
ed later in the cycle, the redemption price must be adjusted
iward to reflect the years that have already elapsed. To calculate
e divide the fifty-shekel redemption price by the forty-nine years

yovel cycle, and thus arrive at a price per year of one sela and one

NOTES

pundyon [the equivalent of Yus of a sela] per year (Rashi; see Bechoros
50a). Thus, for example, when one redeems a consecrated field of this
size 24 years before yovel, he pays 24 selaim (24 selas and 24
pundyons).

28, Arachin 25a. As stated in the previous note, this figure is calculated
by dividing the fifty shekels mentioned by the Torah by the forty-nine
years of the yovel cycle. This indicates that the seven sheviis years of
each yovel cycle are included in the calculation, for if they were excluded,
the fifty shekels would be divided by only forty-two, and the cost per year
would come to almost a sela and dinar [1%4 sela] (Rashi).

29. The Torah does not state anywhere in regard to the laws of
redeeming a consecrated field that only “crop years” are counted.
Therefore, since even in sheviis years fields are fit for some purpose,
those years are also included in the calculation (Rashi). But in regard to
how many years a person must wait before redeeming a field that he
sold, the Torah does specify “crop years.” Therefore, a sheviis year does
not count towards that number.

30. Psalms 37:19. It is thus possible that the landowner’s field would
have been spared had the chocheir planted it.

31. A lion devours its prey in the field, without fear. A wolf, however,
only tears its prey in the field, since it is afraid of other creatures; it then
drags the torn animal to its lair, kills it and consumes it there (see Rashi
above, 93b, and to Taanis 8a; see also Rashi to Bava Kamma 16b).
32. A shepherd is a paid custodian (haty miw) and he is therefore not
liable for unavoidable mishaps (moyix). Had the shepherd been able to
save the animal, however, the loss of the animal would not be considered
an unavoidable mishap, and he would therefore have paid for its loss.
[Although a custodian is liable for negligence (possibly even when his
negligence is followed by an unavoidable mishap — see Gemara above,
93b), the fact that this shepherd abandoned the flock hefore the attack
is not regarded as negligence on his part, for the Gemara speaks of a case
where he left the flock and entered the town at the time of day when it
is customary for shepherds to do so. Alternatively, we are discussing a
case where the shepherd left his flock out of fear when he heard the roar
of a lion; leaving under such circumstances does not constitute
negligence (see Gemara ibid.).]



HAMEKABEL

xnn — Let [the owner of the sheep] say to him, nv7R
— “Had you been there, 3 mpn My — [the following
e] would have been fulfilled for me: ™Mx7Inx D3,
v man it (o — Both the lion, and also the bear,
1 servant smote.”® That is, if a landowner can claim that his
1d would have been miraculously spared from a locust plague,
he Baraisa’s case the owner of the sheep should be able to
m that if the shepherd had been there, he would have
aculously been able to save the sheep.

he Gemara answers:

i1 own — The argument is not valid because he can

CHAPTER NINE

BAVA METZIA 106a*
reply to [the owner]:  Xopm 7% s nmn g 'k — “Had
you deserved to have a miracle oceur for you, WiIMMR MM
RDIT 12 K3y 1313 ROW 1% — a miracle would have occurred for
you like the one that happened for R’ Chanina ben Dosa,
¥IMAR3 13T MY it — where his goats brought in wolves B on
their horns.”™
The Gemara objects to that answer:

mb xpm — But let [the owner] say to [the shepherd], »m
X1 T K9 21 KpwbT — “Granted that I did not deserve a
great miracle [of the animal protecting itself], ~xow xpub—a
lesser miracle [of the shepherd saving the animal]

amuel 17:36, referring to King David.

Rashi to Taanis 25a ovn -1 and Sotah 49a mwyn "wik 1 which
learly that »t refers to wolves.

incident is recounted in Tuanis 25a (Rashi; see below). The shep-
thus reply to the owner that his leaving the flock did not prevent
le from occurring. If the owner deserved to be saved by a miracle,
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his animal would have killed the wolf or lion by itself

[R’ Chanina ben Dosa had been accused of having goats that grazed
on other people’s crops. R’ Chanina ben Dosa responded that if his goats
had done such a thing, they should be devoured by wolves, but if they
had not, each of them should return that night from the pasture with
a wolf on its horns. That night, each goat came back carrying a dead
wolf on its horns.]
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xymy — 1 did deserve.” — 7 —

The Gemara concedes:
xnp — This is indeed a difficulty.

The Gemara cites apparently contradictory Baraisos concern-
ing the reduction of rental payments for general calamity:
x11 10 — One Baraisa taught:  ny7ir mawh npwss oy2 — HE
MUST PLANT [THE FIELD] A FIRST AND SECOND TIME before he may
reduce his payment;®  myir % nwrbyt — BUT HE NEED NOT
PLANTIT ATHIRDTIME B} 77K X11n) — However, it was taught
in another Baraisa: my7it nMwHYW — HE MUST PLANT [THE
FIELD] A THIRD TIME; '-'-‘S]j"ﬁ iR it — but HE NEED NOT
PLANT IT A FOURTH TIME. — ? —

The Gemara resclves the contradiction:
xwp X5 — This is not a difficulty. 293 xip — This first
Baraisa is in accordance with the view of Rebbi, 1373 X3
5xvbn3 12 yiynw — while this second Baraisa is in accordance
with the view of Rabban Shimon ben Gamliel.*

The Gemara elaborates:
313 K7 — This first Baraisa is in accordance with the view of
Rebbi 11 "7 "3 102 1nxT — who says that a chazakah
is established with two occurrences; therefore, the tenant-
farmer need not attempt a third crop.  7x"7n3 13 TIVRY 1372 K3
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— This second Baraisa, however, is in accordance with the
of Rabban Shimon ben Gamliel 7y M1 ™27 NYN3
who says that a chazakah is established only with th
occurrences; the tenant-farmer must therefore attempt a

crop before he can reduce his rental payment.®

The Gemara qualifies the previous rulings requiring
tenant-farmer to plant the field only two or three times:®
vph v nx — Reish Lakish said:  nmay) ayw N‘ggﬁ
— This ruling was taught only when [the tenant-farm,
planted [the field] and something grew, 237 A%2K1 -
then locusts devoured [the cropl; nmay xb1 nyyr b
however, if he planted [the field] and nothing grew, . an
ypapn bya mb — the landowner can say to [the t
farmer], y11mby — “For all the days of the planting ;
5wy A% Ky — you must continue to plant it.”™”

The Gemara seeks a clarification:
npx 1Y) — And until when is it considered the planting seas

The Gemara replies:
Npp 270K — RavPappasaid:  X7270 0MIR INRTIY —
the season when sharecroppers come in from the fi
¥MY™MN e Xpnp) — and the constellation Kimah is
their heads.®

NOTES

1. It is thus apparent that a person cannot make a claim based on the
possibility that a miracle would have occurred for him. How then can the
landowner claim in our case that his field would have been miraculously
spared from the calamity that affected every other field in the area?

[We learned above (106a) that if the farmer disobeyed the landowner’s
instructions (e.g. planting barley instead of wheat), he cannot claim a
reduction for a general calamity because the landowner can argue that
had the farmer planted what he agreed to plant, the field might have
been spared in response to the landowner’s prayers for the success of
that crop. This does not constitute claiming that a miracle might have
happened, since God does answer the specific prayers of people. Shmuel,
however, speaks of a case in which the landowner gave the farmer per-
mission to plant any crop he wished. The landowner’s beginning-of-the-
year prayer in such a case could only have been for the success of what-
ever the farmer would later do. Such a prayer is far less likely to be
answered than a prayer for a specific endeavor, and it is tantamount to
asking to succeed miraculously even if all others in the vicinity fail (see
Tosafos 106a xuw Xono i11).]

2. That is, if the chocheir planted once and the field was devastated by
locusts or windblast, he must plant again. If he does not make a second
planting {that season], he may not deduct from his rental even though
the entire area was devastated by a general calamity (Rashi; cf. Shitah
Mekubetzes). Since under those circumstances it is customary for farm-
ers to attempt another crop, the chocheir must also do so before he can
demand a deduction (Rashba in Shitah Mekubetzes, in explanation of
Rashi; see there for an alternative explanation of this Gemara).

3. If two crops were already damaged, we can assume that further plant-
ing in this field will not be successful this year. The chocheir may there-
fore claim a deduction without having to attempt a third crop.

4. The Gemara in Yevamos (64b) records a dispute between Rebbi and
his father, Rabban Shimon ben Gamliel, concerning the number of oc-
currences required to create a chazakakh , or presumptive legal status. At
issue there is the status of a woman who marries and then becomes
widowed. According to Rebbi, if this happens twice, a chazakah has been
established that men who marry this woman die. Hence, she may not
marry a third time because we are concerned that a third husband, too,
would die. Rabban Shimon ben Gamliel allows the woman to marry a
third time; according to him, only after three husbands die has a chaza-
kah been established (see Rashi).

5. Thus, according to Rebbi, after two crops have been damaged we can
presume that no crops will be successful in this field this year, and the
chocheir can now reduce his rental accordingly. According to Rabban
Shimon ben Gamliel, though, we cannot make any presumptions until
a third crop has been damaged.

6. Rashba in explanation of Rashi; cf. Rosh.

7. That is, during the entire planting season the landowner can tell the

chocheir to sow the field, because perhaps the time [for a successful
has not yet arrived (Rashi). Therefore, even though the other fi
the area were planted and did not produce, it can be argued that if
would be replanted now, they too might produce (Tos. HaRosh)
This case differs from the previous case where a crop did grow bu
later devastated. In that case, the chocheir may deduct from his r
even though there is still time left in the growing season, because th
or three disasters establish a chazakah that any crop that grows
year will be devastated. But where nothing at all grew, the chocheir
not reduce his payments because it is possible that the previous atte
were merely made too early in the planting season. Those unsucce
attempts thus tell us nothing about the possibility of success for pla
made later in the season (Rashba). ‘

8. An aris usually leaves the field at the end of the tenth hour of the
If the constellation Kimah stands overhead in the middle of the
that time, it is still considered the planting season (Rashi). This t1
corresponds to the month of Adar, as follows: ~
As the earth moves in its yearly orbit, it is on different sides of th
As a result, the star background against which the sun appears is
stantly changing. Thus, the sun is said to move through the stars di
the course of the year. By plotting where among the stars the sun ris
each morning, we can map out a great circle along the celestial sphe
This circle is known as the ecliptic, the path of the sun through the
The stars immediately above and below the ecliptic form a band kn
as the zodiac. This band is divided into twelve equal sections, wit!
number of the stars in each section being grouped in a constellation ('7
In the course of a year, the sun makes a complete revolution through
zodiac. Thus, during each of the twelve months, the sun is seen as tis
in a different constellation. Below is a chart of these twelve conste
tions (niYm) with their corresponding months:

HEBREW NAME ASTRONOMICAL NAME
1170 / RAM OR LAMB ARIES (THE RAM) NISSAN
S / BULL TAURUS (THE BULL)
IR / TWINS GEMINI (THE TWINS)
1010 / CRAB CANCER (THE CRAB)
1K / LION LEO (THE LION)
N2 / MAIDEN VIRGO (THE VIRGIN)
TR / SCALES LIBRA (THE SCALES) TISHREL
27pY / SCORPION SCORPIO (THE SCORPION) CHESHVAN.
IR / ARCHER SAGITTARIUS (THE ARCHER) KISLEV
713/ GOAT OR KID CAPRICORN (THE GOAT)
5 / BUCKET AQUARIUS (THE WATER BEARER) SHEVAT
o/ FISH PISCES (THE FISH)
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The Gemara objects to this definition:
1M — They challenged this from a Baraisa:® 13 1ivnw 121
TnIR RP 121 D YX1PH) — RABBAN SHIMON BEN GAMLIEL
SAYS IN THE NAME OF R’ MEIR, RiN K1023 12 yivnw 17 1 m
1™273 — AND SO WOULD R’ SHIMON BEN MENASYA SAY LIKE HIS
WORDS AS WELL: 1902 »¥m 1winn »wn i — The second
HALF OF TISHREI, MARCHESHVAN AND the first HALF OF KISLEV
11 — is the PLANTING season;™®  waw *¥m nav voo3 'y — the
second HALF OF KISLEV, TEVES AND the first HALF OF SHEVAT
§in — is the WINTER seasom;™ 197 »¥m 778 vaw iy — the
second HALF OF SHEVAT, ADAR AND the first HALF OF NISSAN
nip — is the COLD season;™ Y10 2¥1) 973K 1973 ¥ — the second
HALF OF NISSAN, IYAR AND the first HALF OF SIVAN  1¥p — isthe
HARVEST season;®™  ax »ym mmn 10 "y — the second HALF
OF SIVAN, TAMMUZ AND the first HALF OF AV y} — is the
SUMMER season;™ 1wn »wm 915 2% *¥17 — the second HALF OF
AV, ELUL AND the first HALF OF TISHREI nin — is the HOT
season.’® wnn myn T @Y — R’ YEHUDAH COUNTS the
seasons FROM the beginning of TISHREL' main yivnw 27
nwnmn — while R” SHIMON COUNTS them FROM MARCHESH-
VAN.UT
The Gemara now explains its question:

1102 Yo 1xn — Who is the most lenient of all of them?!®
Py 1 — R’ Shimon.  7mxp 8% 'xi7 75131 — Yet even he did
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not say that the planting season extends this much = ie
as Adar!® — ? —

The Gemara answers:
xnwp 8% — This is not a difficulty. 97m2 mm A%
This Baraisa is referring to a case where [the tenant-f;
leased [the field] from [the Jandowner] for early crops;!
"hoxa mym hapT — while this ruling of Rav Pappa is referr
a case where [the tenant-farmer] leased it from him f
crops.?

The Gemara discusses the view of the next Tanna
Mishnah: ;
qRiN TTYT 127 — R YEHUDAH disagrees and SAYS:  wpnn
m:m:\ — IF [THE TENANT] LEASED [THE FIELD] FROV
LANDOWNER] FOR MONEY, he may not deduct from the renta
in cases of general calamity./??

The Gemara cites a ruling:
K733 K11 — There was a certain man Ay MY xy9
"R 373 — who leased a field to plant garlic  x3%m9m
rap - along the banks of the Malka Sava River 7
money; i.e. the rental was to be paid in money rather tha
N30 X351 7m 12nv% — The Malka Sava River then be
blocked, having been diverted by the people living upst
The tenant could therefore no longer water the field prope

NOTES

As the earth rotates on its axis, stars in the west set, while new stars
rise in the east. [This is the same phenomenon that causes the sun to
rise and set every day.] At midnight, the stars that were on the eastern
horizon at sunset are directly overhead; at sunrise the following
morning, they are on the western horizon. During the course of
twenty-four hours, each of the twelve constellations appears on the
horizon, one every two hours — six constellations by day and the other
six by night. [Of course, the stars that appear during the day are not
visible because they are lost in the glare of the sun. Nevertheless, it can
easily be calculated which constellation is overhead.] Consequently, the
constellations not only signal the particular month of the year [caused
by the earth’s annual revolution around the sun], but also indicate the
time of each day [caused by earth’s daily rotation on its axis].

The constellation corresponding to the first month of the year,
Nissan, is the Lamb (Aries). During that month, the Lamb appears on
the horizon at daybreak while the seventh constellation, the Scales
(Libra), sets. During the month of Iyar the next constellation, the Bull
(Taurus), rises first in the morning, and so on. .. until the month of
Adar, when the twelfth constellation, the Fish (Pisces), appears at
daybreak, After two hours the Lamb rises, followed by the Bull at the
fourth hour of the day. After the sixth hour of the day the Twins
(Gemini) rise, followed by the Crab (Cancer) at the beginning of the
ninth hour. At that time, the head of the Lamb is directly overhead
since six hours (or half a day) have passed since it first rose. During the
next two hours, the Lamb continues to move across the sky until the
end of the constellation, or its ‘“tail,” is directly overhead towards the
end of the tenth hour. Kimah is a minor constellation located in the tail
of the Lamb, so that Kimah is directly overhead at that time. Rav Pappa
thus states that the planting season lasts until the month of Adar
(Rashi). [The names used above are a translation of the Hebrew names
of the constellations; the names appearing in parentheses are the
common names of the constellations, which derive from Latin but mean
approximately the same as the Hebrew names.]

[Tosafos object to Rashi’s explanation and offer an alternative
explanation. See Radvaz, cited by Shitah Mekubetzes, for a possible
defense of Rashi.

The reason Rav Pappa does not simply identify the end of the
planting season as Adar may be because the months of the Jewish
calendar (which are based on the orbit of the moon) do not correlate
exactly each year with the months of the solar calendar (which are
based on the orbit of the earth). (It is for this reason that the Jewish
months and holidays fall sometimes earlier and sometimes later in their
respective seasons.) Since the agricultural seasons are more directly
related to the astronomical seasons, Rav Pappa gives an astronomical
sign by which to fix the part of Adar in which the planting season ends.]

9. The six seasons mentioned in this Baraisa are mentioned
promise to Noah [Genesis 8:22] that the seasons of the year would
cease (Rashi).

10. This is the beginning of the rainy season (Rashi).

11. That is, when the winter season is at its strongest and ‘k
(Rashi).

12. The end of the winter (Rashi).

13. The harvest season, the first part of summer, parallels the pl
season, the first part of winter (Rashi).

14. The peak of summer, when it is [hottest and] driest. Thi
son is called y» because it is when figs and dates are left out to
in the sun, and dried fruits are known as y73 [see II Samue
(Rashi).

15. Le. the end of summer; corresponding to 7ip, the cold season, w.
is the end of winter (Rashi).

16. According to R’ Yehudah, the six seasons, each lasting two mont!
start at the beginning of Tishrei (Rashi), not from the middle of Tis
as the first Tanna maintained.

17. That is, the six seasons start at the beginning of Marcheshvan

18. Le. who is the Tanna who allows for the longest delay in plant
(Rashi; see Raavad in Shitah Mekubetzes).

19. According to R’ Shimon the two planting months are Marcheshv
and Kislev (Rashi). But even R’ Shimon agrees that the planting se
is over by the end of Kislev. Why, then, does Rav Pappa say. tha
planting season lasts through Adar? ‘

20. The Baraisa refers to wheat and rye, which are planted at
beginning of the winter (Rashi).

21. Rav Pappa refers to barley and beans, which are planted as late
Adar (Rashi; see Maharsha).

22. R’ Yehudah maintains that the Divine edict decreeing the loss ¥
not directed against the money of this area’s inhabitants, but agair
their crops. Since the rental agreement called for payment in cash,
crops, R’ Yehudah sees the decree as directed at the farmer and not’t
landowner (Rashi to the Mishnah; see notes 32,34 there). The Tan
Kamma, though, does not make such a distinction, but rules that eY
if the payment was fixed in cash, the farmer may deduct from |
payment if a general calamity strikes.
23. The farmers upstream diverted the river away from this field. Sin
moist soil is needed to grow herbs, the tenant could not produc
successful garlic crop (Rashi). [L.e. though he could still water it fro
well, he could not keep the land sufficiently wet to produce a success
garlic crop.]
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~377 pY xnx — He came before Rava to inquire if he could
deduct from his rental payment. % "nx — [Rava] replied to
him: 73vm7 M2y XY X3P X370 1M — It is uncommon for the
Malka Sava River to be blocked, xw13™m nan — and it is
also a general calamity. m% 131 91 — Therefore, you may go
and deduct from your rental payment to him.?4
Rava is challenged:

®27Y 1321 b vy — The Rabbis said to Rava:  1an i &
— But we learned in our Mishnah: “pix pm m - R

Misfinafy 1ams mv bapnn — If one leased a field from his fellow  mw' ovon 712 mwys — for ten kors
nnpY — and [the crop] was stunted,®”
[the landowner] his rental out of [that cropl.®®  nior ;o iy — If the wheat of [that crop] was superior, X5
P pa i i — “Iwill buy wheat of average quality
from the market with which to pay the rental.” #ainn i tnia X9x — Rather, [the tenant] must give [the

of wheat per year,*
5 7 — [the tenant] cannot say to [the landowner],
landowner] his payment out of [that produce].

Gemara The Gemara elaborates upon our Mishnah:

x723 Xt — There was a certain man  91ap7
xnoooxY Xyx — who leased a field to plant aspasta ™13
»yt7 — for a rental to be paid in kors of barley.” xTay
xnopox — [The land] produced a crop of aspasta, mym

™Myt mym — after which [the tenant] plowed [the field] and
planted it with barley, instead of planting another aspasta
crop.®®  »yiy 1 w9 — These barley plants, however, grew
stunted.

This incident led to the following question:
Ky1277 pph NMDT R7IER X3 31 7w — Rav Chaviva of
Sura by the Euphrates sent [this inquiry] to Ravina: w13
'xp &3 — What is the law in such a case? 1% [nix nnpY 2
w7 noinn — Is this comparable to the case of our Mishnah
where if [the crop] was stunted, [the tenant] may pay [the
landowner] out of [that produce]?®? &% ix — Or is this case
not comparable to that case of the Mishnah?

Ravina responds:
mb my — He said to him:  m7m — Are [the two cases] com-
parable? m7p7 KmmYY Ky1x 872y X5 onip — There in the
case of the Mishnah the land did not carry out the “commis-
sion” of its owner when it produced an inferior crop. X72¥ X371
7717 RnImbY xyx ~ But here in your case the land did carry
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YEHUDAH SAYS: niypa wpw1 Aap oX — IF HE LEA
FROM HIM FOR MONEY, 2 I"31 72 "2 — IN EITHER CAS§
whether it was a widespread calamity or not], i 5 '
§91317 2 — HE MAY NOT DEDUCT FROM HIS RENTAL. Sinc
lease in this case was for money, why may the tenant redy
payment? -

Rava replies:
15 K — He said to them: npm 79 A% wipy mb
is no one who is concerned for this view of R’ Yehudah,

mainn 5 01 — he may giv

out the “commission”’ of its owner; it is the farmer why
fault, for he planted barley instead of another aspasta crop.
he can certainly not pay his rent with this stunted barley

The Gemara examines a similar case:
%123 &7 — There was a certain man 1200 077
who leased a vineyard from his fellow X231 1y
ten barrels of wine.®”  x7nm 817 ypn — The wine pro
from this vineyard soured. 7nm% X372 37720 — Rav K:
thought to say: 1nvnm 1 — This is similar to the rul
our Mishnah, which stated: ninn i ni mnph -
CROP] WAS STUNTED, HE PAYS [THE LANDOWNER] OUT OF
PRODUCEL The landowner must therefore take the sour wi
his payment.

The Gemara presents a dissenting view:
wix a1 mh 1mx — Rav Ashi said to [Rav Kahanal:
Are [the two cases] comparable? NyIx XT3y XY
rpamby — There in the Mishnah the land did not carry ¢
“commission” when it produced an inferior crop. K12
xpwrbw xyqx — However, here the land did carry ou
“commission”’; it is only after the grapes were processe
wine that the wine spoiled.?¥ The tenant must therefore pay
rental with good wine bought from the market.

NOTES

24. Since the diversion of the river affects all of the farmers down-
stream, it can be classified as a general calamity. Moreover, since this
river is not usually dammed, the tenant had no reason to suspect that
such a disaster would occur (Rashi). He may therefore deduct from his
rental.

If, however, it was common for the river to be diverted, the tenant
could not reduce his payments, even though the diversion is considered
a general calamity. Since the disaster was predictable, the tenant should
have stipulated in advance that he was agreeing to the fixed rental only
if he would have use of the river. By omitting such a stipulation, the
tenant in effect accepted any loss upon himself (Raavad in Shitah
Mekubeizes; see also Yad David).

25. Le. no one accepts R’ Yehudah’s view as halachah. Thus, thereisno
legal difference whether the tenant is supposed to pay his fixed rental in
produce or in money.

26. This was the fixed amount the chocheir agreed to pay.

27. That is, the wheat was blasted by wind, which stunted the plants and
reduced the quality of the crop (Rashi; see Nimukei Yosef).

28. [He may pay the landowner with the windblasted wheat of this field
and the owner may not demand better wheat.] This ruling obviously
refers to a chocheir, since it goes without saying that an aris (sharecrop-
per) shares the crop with the owner regardless of its quality (Rashi).
99. That is, this chocheir agreed to plant aspasta on the landowner’s
field and pay the landowner one kor of barley bought from the market
(see Rosh and Hagahos Chavos Yair to Rif).

30. A new aspasta crop can be planted and harvested every thi
(see Bava Basra 28b). But instead of planting a second aspasia crop
chocheir planted barley (Rashi).
31. That is, may the chocheir pay the landowner with the barley
grew on the landowner’s field, even though it is of inferior quality
32. In the Mishnah’s case it is the land that did not perform acc
to the expectations of its owner. The landowner is therefore fo
take his payment from whatever grew there. But in this case, ha
chocheir planted only aspasta, as agreed, the crop might have
successful. The chocheir must therefore buy barley of good quality b
the landowner, as he had initially planned (Rashi).

This would have been the ruling even if the chocheir had not alr
planted a successful aspasta crop, since the landowner’s claim W
have been just as valid in that case. It just so happens that in the inc
under discussion the chocheir had first planted an aspasta crop befo
planted the barley (Tosafos). ~,
33. This is a typical case of chachirus, where the chocheir agreed t
the landowner a fixed amount of wine as rental for the lease 0
vineyard. If nothing at all grew, the chocheir would have to pa
landowner with wine bought from the market (see Sma, Cho
Mishpat 323:3). ;
34. That is, there was nothing wrong with the grapes. It is only after
were made into wine in the tenant’s barrels that the wine turned S0
We therefore attribute the spoilage of the wine to the chocheir’s badl
(Rashi, based on Bava Basra 96b; see Maayanei HaChochmakh)..
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The Gemara concludes:

nix 27 779 — But Rav Ashi agrees that the tenant may pay

with the inferior produce of the field m1137731v32 — in the case

Mishrnaft vy a5 mram a7 Yapna — If one leased a field from his fellow to plant it with barley,®
oo mayan XY — he may not plant it with wheat; ¥

-2

field to plant wheat in it, he may plant it with barley.”
Gamliel, however, prohibits making any change.®®  nuup may7n 8% mwan — If someone leased a field to plant
grain, he may not plant it with beans;*! R my7m nuvp — but if he leased the field to plant beans, he may
plant it with grain. DI S%%73 12 1vnw 1371 — Rabban Shimon ben Gamliel, however, prohibits making any

change.?

Gemara The Gemara analyzes the view of Rabban Shimon
ben Gamliel:
X0 21 mx — Rav Chisda said: 13 Tivnw 1377 Xy 'Xn
5x19n3 — What is the reason of Rabban Shimon ben Gamliel?
ama7 — For it is written:®® 9wy~ Sx7wr nsy,,
a1y M7 X9 — The remnant of Israel shall not do iniquity,
nor speak lies; "nman 1wy oea xyn1xY1 — neither shall
a deceitful tongue be found in their mouth. Therefore, a tenant
may not make any changes from that which he agreed to do, even
if it is to the apparent benefit of the landowner.
The Gemara rejects this explanation:
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of grapes that became infested with worms, mJP'?W
g miva — and in the case of a grain field whose crg
damaged while still in its sheaves.®® ‘

o™iyt mayn oo — but if he leased the
Tpir Hx1ona 12 1ivew 137 — Rabban Shimon ben

minm — They challenged this from a Baraisa: i
D115y — THE COLLECTION OF PURIM IS exclusively FOR PUR]
272 177770 1) — AND WE DO NOT INVESTIGATE THE MATTE;
157205 myav T mprh IRW1 1YE XY ~ AND THE POOR PERSO
NOT PERMITTED TO BUY A STRAP FOR HIS SANDAL FROM [T
MONEY] TWiT "Wi¥ Tnyna MnT 13 DX K9¥ — UNLES
STIPULATED IN THE PRESENCE OF THE PEOPLE OF THE TOWN
allowed to do so. MNP @7 DR NNARY 3Py 137 M1RT —
are THE WORDS OF R’ YAAKOV, WHO SAID them IN THE NAME O]
MEIR. 5%49m3 12 1'nw 1371 — RABBAN SHIMON BEN G.
however,

NOTES

35. That is, the grapes became infested after the harvest, before they
could be brought to the press to make wine (Rashi).

36. Le. while the crops were spread out in the field during the summer
months to dry. Produce needs to be left on the land a certain amount of
time before it can be processed (Rashi).

Since in both of these cases the crop had to be left in the field, the
damage is attributable to the field not performing as it should have. Rav
Ashi therefore agrees that the chocheir may in this case pay the
landowner with the produce of his field. The chocheir can be held
accountable only if he delayed more than the customary amount of time
before taking the grapes to the press or removing the grain from the field
(Rashi).

37. This Mishnah too refers to chachirus (see next note). The tenant
agreed to pay the landowner his rental either with a fixed amount of
produce or with money (Rashi).

38. The tenant may not subsequently sow the field with wheat, because
wheat depletes the soil more than barley does (Rashi). [Thus, he isusing
the field to a greater degree than the rental agreement allowed, which
he may not do without the owner’s permission.]

This ruling applies only to chachirus. In the case of arisus, however,
where the landowner takes a percentage of the yield, the aris may devi-

ate from the agreement even without the landowner’s permission. Sin
the change will bring the landowner a greater profit as well, we assu
that he prefers to have his land become impoverished rather than
become impoverished himself (Rashi, based on Gemara above, 104D, ¢
note 20 there; ¢f. Ramban cited by Maggid Mishneh, Hil. Sechirus 8
39. Since barley depletes the land less than wheat does, the owner o
nothing by this change, and in fact benefits by receiving the same ren
[wheat bought at the market] with less depletion of his field. [It m
also be assumed that the landowner prefers the additional value of
land over the prerogative of receiving wheat grown on his own field (
Taz, Choshen Mishpat 324).]
40. The Gemara will explain the view of Rabban Shimon ben Gam
41. Because beans impoverish the land more than grain does (Ras
42.The Gemara will explain this view.
43. Zephaniah 3:13.

44. Any money collected from the townspeople to distribute to the poo
for the Purim meal must be used for that purpose (Rashi above; 78b)
45. To see if the poor can make due with less for their Purim meal
allowing the extra money to be diverted to other charitable endeavor
(Rashi above, 78b).
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»m — RULES LENIENTLY, allowing the money to be used by the
oor-for a different purpose even without a stipulation. Why then,
ccording to Rabban Shimon ben Gamliel, may the tenant not
lant a different type of crop?W

he Gemara therefore presents another explanation of Rabban
himon ben Gamliel’s ruling in our Mishnah:

X 10K — Abaye said: 73 1'nw 1277 Xy — The reason
Rabban Shimon ben Gamliel is in accordance with a state-
ent of the master, Rabbah bar Nachmeini® =1 "nx7 — For
he master said: Y% niannT mb X7 180 i — The one
vho wishes to make his land barren  xpw} "on xnw AyIrd
2yt — should plant it one year with wheat and the next year
hbarley; 27y Xnw)Mmy KaW — or one year lengthwise and
next year crosswise.®! The farmer may therefore not change
he crop so as not to cause damage to the landowner’s field. ™
The Gemara qualifies the statement that changing crops from
e year to the next will harm the field:

2173 K57 KPK 198 X591 — And this was said only when he
es not plow after the harvest and repeat the plowing before
lanting the next crop;®  1n1aM253x — but if he plows and re-
ats the plowing, 7317 n7 — we have no concern about it.”

The Gemara analyzes the next section of the Mishnah, which
ted:

211 nuvp My 8% mwan — If he leased a field to plant GRAIN,
: MAY NOT PLANT IT with BEANS [ete.].

The Gemara presents a statement that apparently conflicts with
r version of the Mishnah:

75 i a1 b unn — Rav Yehudah taught the Mishnah to
vin in the following way:™  naup mayn nian — Ifhe leased
ield to plant GRAIN, HE MAY PLANT IT with BEANS.
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Ravin challenges this ruling:
75 1nx — [Ravin] said to him: 137 128 X7 — But we learned
in our Mishnah: nwuvp mayn K5 mxaan — Ifhe leased a field to
plant GRAIN, HE MAY NOT PLANT IT with BEANS. — ? —

Rav Yehudah replies:
mY "mx — He said to [Ravinl: xwp x5 — This is not a
difficulty: w19 xm 17 X771 — This statement of mine applies to us
in Babylonia; while this Mishnah applies to them, the people of
Eretz Yisrael.®

The Gemara digresses to cite another ruling that Rav Yehudah
taught Ravin:¥
Pan2 a1 72 P2 T a1 Y 1y — Rav Yehudah said to Ravin
bar Rav Nachman: 'nx 127 — Ravin, my brother,"” wn
Xins 17 %R — these wild cresses that grow among the flax
'7;;} mwn 112 1'% — are not subject to the prohibition of theft,
because the cress is damaging to the flax. It is therefore permitted
to pick them.™ pbmy by nimiy — But those cress plants
standing along the border of the rows of flax 513 mwn 172 W
— are subject to the prohibition of theft, and one is forbidden to
take them without the owner’s permission.’  ym15 1wy nx) —
However, if the stalks of [the cress] plants became hard enough
for the seeds to have ripened,™® w3 Xan3 127 DK — even
those among the flax 513 own o3 W1 — are subject to the
prohibition of theft. xnyv *xn — What is the reason? xn
TDDX TODRT — Because whatever he stands to lose he has
already lost."#

The Gemara cites another ruling that Rav Yehudah taught
Ravin:
Pam 21 72 panh w37 b oy — Rav Yehudah said to

It is evident from Rabban Shimon ben Gamliel’s ruling about the
rim money that one may unilaterally make a change in an agreement
en that change does not cause a loss to the other party. This is
cause we assume that the other party does not mind the change
ashi). Why then may the chocheir not plant a crop other than the one
reed upon? Since he will give the landowner the same rental payment
any case, the landowner should not mind the change.

Abaye’s teacher, who raised him [after he was orphaned] (Rashi).

Either of these changes diminishes the field’s ability to produce crops
ashi; see next note).

For example, if the landowner had instructed the chocheir to plant
eat, that might be because the land produced wheat in the previous
ar., Were the chocheir to plant barley now, he would damage the field

Tosafos ohject to Rashi’s explanation because it is generally
nsidered beneficial to a field to rotate its crops from year to year (see
wa Basra 56b). They therefore understand Rabbah bar Nachmeini to
 advising how to care for a field without resorting to leaving it fallow
ear of rest. His advice is to plant different crops each year — one
ar wheat and the next year barley. [According to Tosafos, the phrase
X 1anry should be translated: to make his field fallow i.e. to benefit
ield in the same way that leaving it fallow would).] Accordingly, the
ncern about the chocheir changing crops is the opposite of that stated
v Rashi. That is, the chocheir may not change the crop because this
1 ght result in planting the same crop as the one planted the previous
, thereby harming the field.

1shi; of. Rashash.

Therefore, in such a case Rabban Shimon ben Gamliel would not
ohibit the farmer from planting a crop other than the one stipulated
 the landowner (see Tosafos).

This follows Rashash’s understanding of Rashi. See there for an
ternative explanation of our Gemara.

he Mishnah refers to Eretz Yisrael, which is a mountainous
mm'y, and where the concern for soil depletion is consequently
ter. Rav Yehudah, however, notes that in Babylonia this is not a
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problem, because the low-lying land there is [periodically] submerged in
marsh water [which replenishes the soil]. Consequently, the slightly
greater depletion of the soil caused by planting beans rather than grain
is not a concern, and the Tanna Kamma would therefore permit a
chocheir in Babylonia to change even from grain to beans. Rabban
Shimon ben Gamliel would still disagree, because planting the wrong
crop could damage the fertility of the field even in Babylonia, as just
explained (Rashi).

[According to this explanation, Rav Yehudah would apparently hold
the same about the Tanna Kamma’s first ruling prohibiting a chocheir
to switch from barley to wheat. According to Rav Yehudah this is
forbidden only in Eretz Yisrael but not in Babylonia (see Lechem
Mishneh, Hil. Sechirus 8:9; Rashash).]

9. This begins a series of digressions. The Gemara will not return to the
topic of leasing fields until it begins its explanation of the next Mishnah
on 109a.

10. This expression is meant figuratively. Ravin bar Rav Nachman
could not have been Rav Yehudah’s brother, since Rav Yehudah’s
father’s name was Yechezkel. It may be for this reason that the Gemara
mentions the name of Ravin’s father in this case, though it did not do so
in the previous case (Kos HaYeshuos).

11. Cress causes more damage to flax than the cress plants are worth.
Hence, one who takes these plants away is benefiting the owner [and it
may therefore be assumed that the owner is agreeable to having them
removed]. Thus, there is no prohibition against taking them (Rashi; see
Choshen Mishpat 273:17). This also assumes that the damage caused by
walking on the field does not exceed the damage to the flax caused by
the cress (Meiri).

12. If the cress plants grow along the edges of the flax field, but not
among the flax itself, they do not harm the flax. Taking the cress is
therefore prohibited as theft [since there is no reason for the owner to
allow them to be taken] (Rashi).

13. [Based on Rashi to Eruvin 28a.] That is, the cress plants were fully
grown (Rashi).

14. Once the cress plants mature, the damage to the flax is already done.
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Ravin bar Rav Nachman: wmx paq — Ravin, my brother,
7 %977 g — the fruits of some of these trees of mine are
tually yours, 9717971 — and the fruits of some of your trees
e actually mine.'®  x7x¥w 13 a1y — This is because it is the
nstom of people who share aboundary 835 1x2% nvian 19x
to treat the fruits of a tree whose roots are turned entirely to
his side as belonging to this side, 1x2% 1825 npiam — and to
at the fruits of [a tree] whose roots are turned ent1rely to that
e as belonging to that side.'®

he source of this ruling is presented:

mnik7 — For it was taught: ~ywma by mivy tox -
cgarding a tree that stands on the boundary between two
ds, 27 "mx — Ravsaid: 835 1835 vz — [The tree)
vhose roots are turned to this side, its fruits belong to this side,
x5 183% nviam — while [the tree] whose roots are turned to
hat side, its fruits belong to that side. p%in 7K bxmyr —
ut Shmuel said: They divide the fruits evenly.!”

he Gemara objects to the ruling of Rav:

n — They challenged this from a Baraisa: 5y iy 1x
ymn — If A TREE IS STANDING ON THE BOUNDARY between two
elds, 1pidq! — THEY SHOULD DIVIDE the fruits evenly. But
ccording to Rav, ownership of the fruits should depend on where
he roots are found! 377 Xpann — This would seem to be a
efutation of Rav. — ? —

he Gemara defends Rav:

7 xavhr bxmy x3qn — Shmuel interpreted this Baraisa
ording to Rav’s view as referring to a case 7y b3 xbona
— where [the tree] fills the entire boundary completely,
h the roots growing into both fields."®

_ The Gemara questions this explanation:

27 — Ifthisisso, X7nmY 18y — what need is there to state
hisruling? It is obvious! — ? —

he Gemara answers:
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Ron Y o o0 xomy XS — [The Baraisa] is needed only to
teach the law in a case where the load of fruit is hanging to one
side.t”

The Gemara asks that this too is obvious:
XM 1R 1K) — But still, what need is there for the Baraisa
to say this ruling?®!

The Gemara answers:
R ¥m — You might have thought 37 atbs mb ot —
that he [the owner with the fruits hanging on his side] can say to
[his neighbor], “Divide the fruits like this,” i.e. along the line of
the border.® Y9 ynuwn Ky — [The Baraisa] therefore informs
us mb 1nKr7 — that [the other owner] canreply to him, xn
1377 naboT N — “What reason do you see to divide it this way,
along the line of the border, so that you receive most of the fruits?
377 3158 — Let us rather divide the tree that way,” by drawing a
line through the tree perpendicular to the border, so that the
portions will be equal.??

The Gemara cites yet another statement that Rav Yehudah
made to Ravin:
1M 31 12 1aqb apm a1 Y ex — Rav Yehudah said to
Ravin bar Rav Nachman: 'nx 1'37 — Ravin, my brother,
RnnY X3MYT RYIX 1210 K — do not buy a field that is close
to town because crops in such a field are prone to being dam-
aged.™ 249 7px X317 27 70K 3K @7 T — For R’ Aba-
hu said in the name of Rav Huna, who said in the name of
Rav: i7mn mw by 1ingw oy 5 mox — It is forbidden
for a person to stand at his fellow’s field nypivy nyws
Tninga — during the time it displays a standing crop, so that
one should not cast an evil eye upon it.1* Since gazing enviously
at a successful crop can cause it to be damaged by an evil eye, it is
inadvisable to buy a field near a town, where passersby are more
common.

ince there is no longer any benefit to the owner in uprooting the cress,
omeone takes it he is guilty of stealing (Rashi).

The fields of Rav Yehudah and Ravin were adjacent to one another,
a raised border marking the boundary between them. Trees grew
of the top of the raised boundary and [it could be seen that] the
0ots of some of the trees had grown entirely into the land on one side
f the border, while the roots of others had grown entirely into the land
the other side of the border. [Presumably, the fact that the border
elevated contributed to this phenomenon, since the narrowness of
e elevated border prevented the roots from radiating out horizontally
1 their customary manner. In growing down, the roots of some trees
ed up entirely to one side of the border or the other.] Rav Yehudah
xplained to Ravin that any fruits growing on such a tree actually
elong to the owner of the field from which the tree receives its
ourishment — even if the trunk of the tree stands entirely on the
ther neighbor’s half of the elevated border (Rashi). [We have ex-
lained Rashi as it is cited by Tosefos HaRosh and Shitah Mekubetzes.

osafos, however, understand Rashi to mean that the trees are growing
ntirely in one field or the other, not on the border. Tosafos dispute
ashi’s interpretation and explain the Gemara in an entirely different
nanner. ]

6. Thus, the fruits belong to the owner of the field in which the roots
e found (Rashi).

- The Gemara in Bava Basra (27h) states that when Joshua distributed
he Land of Israel to the Jewish people he instituted that the fruits of a
¢e whose roots extend into another field should be considered as
elonging entirely to the field in which the tree stands. This does not
ontradict the Gemara here, because the Gemara there refers to a case
'here the tree has many roots in the field in which it stands, but some
00ts extend into the neighboring field. Where all the roots grow into
nother field, Joshua’s enactment does not apply, and the fruit is
onsidered to belong to the field from which its roots draw their
Qstenance (Rashash there in explanation of Rashi).

NOTES

17. Rav Yehudah thus followed the local custom in ruling in accordance
with Rav’s view (see Bach, Choshen Mishpat 167:2). According to
Shmuel, though, the placement of the roots is irrelevant. Rather, the
elevated boundary is viewed as a jointly owned property, and the
neighbors who share it therefore divide the fruits between them
(Gidulei Shmuel).

18. Rashi. Since the tree is nourished by both fields, the owners divide
the fruits equally even according to Rav.

19. [Most of] the tree’s branches and fruits hang over one of the fields
(Rashi). It could therefore be thought that the owner of that field
should have an advantage over the other owner. The Baraisa must
therefore teach that the owners divide the fruits equally.

20. [In this case it should also be obvious that the two owners divide the
fruits equally, since the tree still receives its nourishment from both
fields equally.]

21. [That is, since the tree draws nourishment from both fields, it
should be divided along the line dividing the two fields.] Thus, each
owner should receive the fruit hanging over his own field (Rashi).

22. [The fact that the tree draws its nourishment from both fields
makes the two neighbors partners in the tree but it does not dictate
that the tree should be divided along the line of their common border.
The rights to the fruit derive not from the location of the tree but from
the sources of its sustenance, and there is therefore no more reason to
divide the fruit along the line of the border than along a line
perpendicular to the border.]

23. When a field is close to a town, the townspeople constantly walk by
the field (Rashi). Since this is not conducive to a good crop, as Rav
Yehudah now explains, it is not advisable to buy such a field.

24. By casting an evil eye {ayin hara) on the field, one can cause it to
suffer a loss (Rashi; see above, 84a note 16). Thus, if one purchases a
field near a town, he subjects himself to the increased possibility of
having people look at his field with an evil eye.
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The Gemara objects:
t R’ Abba once encountered the disciples of Rav. 1% nnx
He said to them: %77 "372 27 70K '%n — What did Rav say
out these following two verses: nnx 71131 7Ww3a oK N3,
w32 — Blessed shall you be in the city, blessed shall you be in
e field; '"AnN¥3 AKX 7721 822 "nX P2 — blessed shall
1 be when you come in, blessed shall you be when you go
£265 27 K a0 MR K1 — And [the disciples] replied to
’ Abbal: This is what Rav said:  vya nnxqn2,, — Blessed
all you be in the city — npyaa nnab qmp na xmy — that
ur house will be close to a synagogue.®® ~m1a nnx na,,
Blessed shall you be in the field —  1y% nuaimp o ymy —
_your property will be close to the city.?” nx 93,
%22 — Blessed shall you be when you comein — xynn x5y
777 ANXA NYwa 77 pop nwx — that you will not find
wife a possible niddah when you come home from the
d.? oqnRys R M3, — Blessed shall you be when you
out — NNy YR IRYRY 1w — that your offspring will be
e you. We see from Rav’s exposition of the first verse that it
considered a blessing for one’s fields to be located near the city.
 y then did Rav Yehudah advise against buying a field near the
ty? .
Before reconciling the contradiction, the Gemara concludes
arrative of the encounter between R’ Abba and the
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disciples of Rav:

1% 1281 — And [R’ Abbal] said to [the disciples]: &b yamir 1
37 R — R’ Yochanan did not interpret the verses in this
manner. X9% — Rather, he interpreted them as follows:
7My3 AR N2, — Blessed shall you be in the city —  Rmw
7 wh o Keaa nia — that there will be a privy close to
your home and table.”” x5 npya nva bax — But according to
R’ Yochanan, a synagogue near one’s home is not a blessing.
mMyLY 17 137 — And in this R’ Yochanan is following his
own reasoning, which he stated elsewhere; niy s "o 0K
v — for he said that there is reward for the steps that one
takes to go to the synagogue.®” Therefore, it is in a person’s best
interest that the synagogue not be too close to his home. 713,
s R — R Yochanan interpreted the continuation of the
verse as follows: Blessed shall you be in the field — o211y
1"w5wn — that your property will be divided in thirds:  wihw
omDaa whw o wiby nxiana — a third in grain, a third in
olives, and a third in vines.’¥ nnx Pn321 K32 oK P2,
anxya — The second verse — Blessed shall you be when you
come in, blessed shall you be when you go out — R’ Yochanan
interpreted as follows: %iyb qnxm3 iy m oy RInY —
That your departure from the world will be like your arrival
inthe world:  xvn x%3 nbivY anxm m — Just as your arrival
in the world was without sin, xvr X2 p%ivy NI o8 —
so your departure from the world shall be without sin.!%8

euteronomy 28:3,6. This section describes the blessings that will
to the Jewish nation when they follow God’s commandments. The
ssings mentioned in this passage cover all aspects of life. R’ Abba
efore asks what the generalized blessings found in these two verses
to.the other more specific ones (Maharsha).

Le. you will be blessed by having a synagogue nearby.]- Most
gogues in ancient times were located outside the town. It is
efore’a special benefit to live in a town that contains a synagogue
in its borders (Maharsha).

your fields will be located close to the city, so that it will not be
much trouble to bring in the produce (Rashi). This apparently
niradicts the statement made by Rav Yehudah above: For here Rav
isiders it a blessing to own a field close to the town, while Rav
hudah previously recommended — based on a ruling of Rav — that
ople not purchase a field close to town. Before addressing this
oblem, the Gemara first completes Rav’s exposition of these verses.

e that you will return from a journey and find your wife
itted to you.] This blessing obviously includes that you will not
your wife to be a certain niddah (Rashi; see Yad David). Rashi to
/ ‘edrin (103a), however, understands this blessing to be referring
ecifically to a doubtful niddah. It is more difficult for a person to
ncile himself to his wife being a doubtful niddah than to her being
rtain niddah because when her status is only doubtful, the husband
Is that he may be abstaining from his wife needlessly (see also Tos.
osh and Maharshal here).

iterally: the ones that go out from your innards. Makarsha notes
a similar blessing is found in Tractate Taanis (6a), where Rav
zchak said to Rav Nachman, “With what shall I bless you? Shall 1
you with knowledge of Torah? Why, you already have knowledge
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of Torah. With wealth? Why, you already have wealth. With child-
ren? Why, you already have children. Therefore, this is my blessing:
N3 YR RYRY W 1Y, May it be the will [of God] that your off-
spring will be like you.”

30. Although the blessing is actually to have a privy close to the house
(not table), R’ Yochanan’s mention of “table” alludes to the importance
of a person having a privy at hand to be able to relieve himself just
before and after eating. The Gemara in Shabbos (41a) advises against
eating when one needs to relieve himself. Also, it often happens that the
food ingested in a meal creates pressure on the intestinal tract and
causes a person to have to relieve himself immediately afterwards. The
strain of having to wait until one reaches a distant outhouse can harm
a person (Rashi).

31. This refers to an incident in Tractate Sotah (22a) where R’ Yocha-
nan quotes a certain widow who preferred to come and pray in his study
hall rather than the synagogue close by her home in order to receive
reward for walking the additional distance (Rashi). Thus, having to
walk further to reach a synagogue increases one’s merit and reward.

32. This is advisable because some years are bad for vines and olive
trees but not for grain, and vice versa. Thus, diversifying the crop
ensures that there will always be food to eat (Rashi; cf. Maharsha).

33. This is derived from the sequence of the blessing. Normally a person
leaves his house first and then returns. It would therefore have been
more appropriate for the verse to reverse the order and bless the Jews
when they go out and then when they return. Because of this, R’
Yochanan interprets the blessing to refer not to the daily comings and
goings, but to the great coming and going of life itself (Mizrachi, cited
by Maharsha).
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The Gemara reconciles the two statements of Rav:
xwip X5 — This is not a difficulty: xpnT1 & mY 1707 KT
— This statement of Rav regarding the benefit of owning a field
near a town is referring to a case where [the owner] surrounds
[his field] with a wall and a hedge to keep people from seeing in;
NpnT1 X MY 1 857 K7 — whereas this statement of Rav
Yehudah advising not to buy a field near a town is referring to a
case where [the owner] does not intend to surround [the field]
with a wall and a hedge."

The Gemara digresses to discuss another statement of Rav
about the danger of an evil eye:
5h=ba pan o, — The verse states: HASHEM will remove
from you all illness.'” 27 "y — Rav said in explanation:
17y — This refers to the evil eye, which is the source of all illness.”®
mywd a1 — Rav said this in accordance with his own opinion,
which he stated elsewhere. ™2ap 2% p?%p 377 — For Rav once
went up to a cemetery, Ty Wp 13y — where he did
whatever he did® and discovered the cause of death of each
person buried there. ny7 Pya nywm ywn s — After
completing his investigation, he stated that ninety-nine out of a
hundred die from an evil eye, y-% 7772 %1 — and only one
from natural causes.”

The Gemara cites another explanation of the verse:
"y Sxanws — But Shmuel said:  minip iy — This verse refers to
wind, which is the source of all illness.®  mypY Sxmy — And
Shmuel is consistent with his opinion stated elsewhere.
Hxmw g — For Shmuel said:  mma Y27 — All sickness and
death come about through the wind.

Shmuel’s statement is questioned:
Hxmw — Now, according to Shmuel, is it true that all deaths
result from wind? m:‘;lg 131177 K38 K7 — But there are those
who are killed by the government!'” — 7 —

The Gemara answers:

CHAPTER NINE

BAVA METZIA

m31 3 — For these as well, Xpm 1KY ™ — if not for the
that blows on the wound, »m xnp 319 ™12y — they could ; app
a medicine to it and it would heal.®

The Gemara presents an alternative interpretation o
blessing of the verse:
anK Ky a1 — R’ Chaninasaid:  nywy o — This verse refer,
the cold. xy 37 1ox7 — For R’ Chanina said: »
omw — Everything is in the hands of Heaven oz nryn
— except for cold draftsi® -y — for it is sta
O P TWR iYWy 7772 onp oy, — Cold drafis [b '
in the path of a crooked person; one who guards his soul
distance [himself] from them.!

The Gemara presents yet another interpretation of the ve
TnK X2 12 01 127 — R’ Yose bar Chanina said: iyt
This refers to excessive bodily secretions. 11 7mKr7T —For
master said:  JTIK7T NXI¥I OYITT NXIY — Secretions of the
and secretions of the ear, MWy 1211 — an excess of ther
hard on a person, - 7131 JpY — but a small amount of the;
beneficial. Thus, God’s promise to remove all illness is a pro
to remove even these minor illnesses. ‘

The Gemara presents one last interpretation of the verse
“pK 1yox 131 — R’ Elazar said: 743 31 — This is referrin
the gall bladder. God will protect against the many dise
caused by the excess of bile secreted by the gall bladder.™

The Gemara proves that the gall bladder is associated wit
types of illness:
v3:7 M1 Xun — This was taught in a Baraisa as well:
— The Torah states that God will remove SICKNESS. "]
THIS IS referring to the bile of THE GALL BLADDER. 7]
b MY — AND WHY ISIT CALLED “SICKNESS”? 93 b K
IR '7\{_1 iD1 — BECAUSE IT MAKES THE ENTIRE BODY OF A PER
SICK. "MK 137 — ANOTHER INTERPRETATION:  11omm

NOTES

1. If the person builds a wall around his field, a field close to town is
advantageous, since he has the benefit of being able to easily transport
the produce to town without the danger of an evil eye, since no one can
see the grain growing in the field. But if the person does not plan on
closing off the field from view, it is not advisable that he buy near town,
because the danger of an evil eye outweighs the benefit of easy
transportation. [See responsum of Rambam to the Sages of Lunel, cited
by Migdal Oz to Hil. Shecheinim 2:16.]

2. Deuteronomy 7:15.

3. Rav understands the terms *711-%3 to mean that God will rid us of the
source of all illness — i.e. the evil eye (Rashi; cf. Toras Chaim).
4. Rav knew an incantation that enabled him to stand over a grave and
discern the cause of the person’s death. He thereby determined how
many people had lived a full life and how many died early as a result of
an evil eye (Rashi). Others explain that Rav inquired in a dream re-
garding the cause of each person’s death (see Aruch, cited in the margin
of our Gemara). [See Maharal, Be’er HaGolah 2, for a discussion of why
Rav’s investigation was not forbidden as a form of quwa , sorcery.]
[The Gemara states that Rav “went up”’ to the cemetery because
cemeteries were usually established on high ground to allow for proper
drainage (Ben Yehoyada).]

5. Literally: the way of the land. [For a discussion of the “evil eye,” see
above, 84a note 16.]

6. According to Shmuel, illnesss and death are the result of different
winds to which people are susceptible at certain times, according to
their natures (Rashi).

7. And these people are killed by sword (Rashi). How can their deaths
be attributed to wind?

[This poses no difficulty to Rav’s interpretation, though, because Rav
admits that a small percentage of people die from causes other than an
evil eye. But Shmuel said that everyone dies from the wind (see Yad

David). According to the second explanation of the “evil eye” cite
84a note 16, this question poses no difficulty for Rav because people
indeed die of a variety of physical causes, but the evil eye is the spiritt
factor that brought about their downfall.] '
8. Certain herbs can cause cut flesh to grow back together (sée B
Basra 74b). If not for the effects of the wind on the wound, the pers
could be healed with the proper herbs (Rashi).

9. Rashi; ¢f. Rashi to Kesubos 30a and Avodah Zara 3b, and Tosq
here. Any sickness or pain that befalls a person is decreed by Heave
But someone can become sick from a cold wind by carelessly expo
himself to it (Rashi to Kesubos ibid; cf. Tosafos there). Unlike Shm
who prevmusly stated that any wind can cause illness, R’ Chanina is
the opinion that only a cold wind is harmful (Rashi). According to hi
the blessing in Deuteronomy means that God will remove even
source of illness. ‘
10. Proverbs 22:5. Since the verse advises one who takes care ot
health to stay away from a cold wind, it is apparent that protection fr
the cold is in the hands of a person, as R’ Chanina stated. ’

(It is important to note that R’ Chanina is not interpreting the ve:
in Deuteronomy as Rav and Shmuel did. They understood the phr
11-93 to mean that God will remove the source of all illness — wheth
the evil eye or the wind. R’ Chanina, however, clearly does not consi
cold draughts to be the source of all illness. Accordingly, he must
explaining the verse to mean that God will protect the Jews even fr
cold draughts, which is something they should really do for themselv
He will remove this source of sickness by assuring that it does not
cold enough to be dangerous (see Tosafos to Kesubos 30a and Mahars
here).]
11. When the gall bladder produces an excess of bile, it spread
throughout the body, making the person ill (Rashi; see also Rashi
Sotah 5a ox ).

12. Exodus 23:25. The Gemara will cite this verse below.
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is called “MACHALAH,” which has a numerical value of eighty-
three,™  mpa mbn oixbn wHWI DNYY — BECAUSE EIGHTY-
THREE SICKNESSES ARE ASSOCIATED WITH THE GALL BLADDER.
1913 — AND for ALL OF THEM, H7p3 n™mw n» — eating
MORNING BREAD WITH SALT™  nm SW JiR'p) — AND drinking A
PITCHER OF WATER™ nbvan — serves to NEUTRALIZE THEM.

The Gemara digresses further, stating other advantages of
eating bread in the morning:
1221 1n — The Rabbis taught in a Baraisa: ©™37 1y Moy
nOW ND2 1KY — THIRTEEN THINGS WERE SAID ABOUT eating
MORNING BREAD:  113¥i1 10 [T 19 n7yn — IT SAVES a person
FROM HEAT AND FROM COLD,M®  pianiz 1 P 120 — FROM
WINDS!”! AND FROM DEMONS;' i nnamg — IT MAKES WISE
THE FOOLISH;™®  Jm™M32 npin — it MAKES ONE SUCCESSFUL IN
LITIGATION;2® b i1in 7in%% — it helps one TO STUDY
TORAH AND TO TEACH it;®  Dynw) 11271 — ONE’S WORDS ARE
HEARD;?? 1713 mvpnn $1mbn) — HIS LEARNING REMAINS WITH
HIM;® San nbyn 3 PX) — HIS FLESH DOES NOT PRODUCE
excessive SWEAT;2  nnx myxy mxnn inR) iNYKY ppin — HE
JOINS WITH HIS WIFE AND thereby DOES NOT DESIRE ANOTHER
WOMAN;2¥  miyn a3W NP3 n)im — AND [THE BREAD] KILLS
WORMS!?! IN THE INTESTINES. D™ 3R W — AND SOME SAY that
IR MK DU MRIPT NN XN X — [MORNING BREAD] ALSO
helps to EXPEL JEALOUSY AND BRING IN FRIENDLINESS. "

The Gemara seeks a Biblical source for the virtues of eating
morning bread:
™p 73 x31b 71271 Y nx — Rabbah said to Rava bar Mari:
WPR MKT X09Mm K7 X — From where in Scripture can we
learn this saying of people: vt "y paw — “Sixty
runnersran 713 X10y¥nT X127 1wy k5 — but did not catch
the person who broke bread in the morning”; 1327 10y -
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and that which the Rabbis said in a similar vein:¥ K1
mam uon ypa — “Eat early in the day®™ in the s
because of the heat, 1ywyi1 150 772 — and in the wi
because of the cold”?
Rava bar Mari replies: ,
mY 1mx — He said to [Rabbahl: 2'n37 — For it is writte
rwpwy 379 oKDY apyr k5 nyy &b, — They shall i
hunger nor thirst; and the heat and sun shall not stri
them;® wnw) 27w o; K5 — the heat and sun shall n
strike them, 1xpy? X5112y71 K97 13 — because they wil
hunger nor thirst, having eaten bread and water in
morning.®! ‘
Rabbah suggests another source:
b nx — He said to [Rava bar Maril:  onm ™% nng n
You have told me a source from there, X3 7% XImK RIK
and I will tell you a source from here: nawbx /1 nx nnay
Mty Jany-nx 1131 — You shall serve HASHEM your Go
and He will bless your bread and your water."™ This passag
interpreted as follows: ~nawIo% ‘11 nx onTayy,, — You sh
serve HASHEM your God, nomi ynw nxvp 1 — this refer:
the recitation of Shema and to prayer;®® qanb-nx 71
»m-ny) — and He will bless your bread and your w
om Sw jiny npa N w — this refers to bread with salt an
pitcher of water. 7%'x1 X231 — From here on the conclus;
of the verse applies: qa1pn nome maom,, — I will re
illness from your midst."

The Gemara turns to the discussion of properties alongsid
river or canal: .
ANTIYN X% 215 7T 271 MY my — Rav Yehudah said to
Adda the surveyor:®  xnmwna 511 X5 — Do not treat you
surveying lightly, xpwr xp29n% n7 Rp7IDY XY 937

NOTES

13. The numerical value of the word r7rn is equivalent to eighty-three
[n=40, n=8, %=30, n=5] (see parallel Gemara in Bava Kamma 92b).

14. Le. eating bread in the morning along with salt, and drinking a
pitcher of water. [The Gemara below will state a Biblical source for the
advantage of eating bread in the morning.] Salt is needed only for bread
in which salt is not an ingredient. But if salt has already been added, the
bread need not be eaten with salt to gain the benefits of this practice
(Kaf HaChaim 155:28). See also Pri Megadim (Orach Chaim §155) for a
discussion of whether eating a cooked dish of grain (e.g. oatmeal)
suffices or whether it is necessary to eat bread specifically.

15. Le. for someone who does not have wine to drink (Rashi). Wine,
however, would be even more beneficial. See Maharsha and Mitzpeh
Eisan.

16. Le. it fortifies a person against the heat or cold.

17. The wind is harmful, as Shmuel stated above (Rashi). Eating bread
in the morning fortifies a person’s body against the ill effects of the
wind.

18. Demons harm a person more easily when he is weak.

19. Since he is not afflicted with hunger, his mind will be settled (Rashi;
see Bava Basra 12b).

90. Since his mind is settled, he can present his arguments to the court
in their best light (Rashi). Of course, if both litigants ate bread in the
morning, both will present their arguments well (Chidushei Yaavetz).
21. That is, with a settled mind (Rashi).

92. People will accept his statements because he will have the energy to
explain them properly (Rashi).

23. Literally: his learning is preserved in his hand; i.e. he will not forget
the Torah he has learned.

924. 1.e. he does not sweat unnecessarily and produce body odor (Rashi).
925. If he is a person who is easily affected by the sight of other women,
he will engage in conjugal relations with his wife in the morning before
going out and thereby quiet his desire during the day. Eating a little in
the morning improves a person’s mood and puts him in a proper frame

of mind to approach his wife (Rashi).

26. Literally: louse. Qur translation follows Rashi.

27. When one is not in good spirits, he becomes easily angered (Ras
By eating bread in the morning, a person’s spirits are improve:
lessening the chance of his becoming angry at other people and jeal
of them. ‘

928. This is among the things that R’ Akiva commanded his son on
deathbed (Rashi, from Pesachim 112a). '

29. Literally: arise early and eat.
30. Isaiah 49:10.

81. The verse does not promise that there will not be heat or sun,
that the heat and sun will not harm them in any way. It is th
interpreted to mean that the heat will not harm them because they w
be free of hunger and thirst (Toras Chaim). ;
This verse apparently proves only that the heat will not h
someone who eats in the morning. What proof is there that ea
protects from the cold as well? Maharsha answers that the term ‘s
in this verse actually refers to the winter sun [i.e. sun without h
since the verse has already listed heat, the “sun” to which the ver
refers must represent an affliction other than heat]. The winter day
at its coldest when the sun first appears at sunrise. The verse th
teaches that neither the heat (27w) nor the cold (represented by ¥2!
the sun) will harm this person.

32. Exodus 23:25.
33. Prayer is called the service of the heart (Maharsha, from Taanis 2

34. [Since the verse speaks of bread and water in the same conte
the recitation of Shema, it is understood to refer to morning brea
which one eats after praying in the morning. The verse is expounded
mean that if you arise in the morning and serve Hashem with Sher
and prayer, he will bless the bread and water you eat afterwards, an
He will thereby remove illness from your midst.]

35. Literally: the measurer. Rav Adda would measure land for t
purpose of sales and divisions of estates and partnerships (Rashi).



107b? HAMEKABEL
because each and every small parcel of land is fit for growing
garden saffron,

Rav Yehudah gives another ruling about surveying:
nRpiYH RIK 319 a7 371 % mx — Rav Yehudah said to
Rav Adda the surveyor: 113 Y191 X73uNT ning yaix -
The four amos on the sides of the irrigation canal you should
treat lightly;®” 5% wmmwnn X5 X1max7 — whereas the four
amos on the sides of the river itself you should not measure at
all.is8!

The Gemara explains the reason for this ruling:
nmyv’ pm 27 — Rav Yehudah follows his reasoning which
he stated elsewhere. 1737 21 1987 — For Rav Yehudah said:
N7211%7 ning va1x — Planting the four amos along the sides of
the irrigation canal x73mx 23% — is harmful only to the
people who make use of the irrigation canal; x=imaR7 —
however, planting the four amos along the sides of the river
Rnby 917 — is harmful to everyone. The river must therefore
be more carefully protected than the irrigation canal.’®

The Gemara offers another ruling about river banks:
MK 1231717190 — R’ Ami proclaimed:  »131'9n3 Kbn — A strip
the width of the bargemen’s shoulders“® x7m™ay ™ina -
along both sides of the river 1¥i7 — you may clear of trees."!

The Gemara cites a case illustrative of this ruling:
RNPKR oMY YR RYWET 13 102 371 — Rav Nassan bar Hoshaya
permitted bargemen to cut down trees within sixteen amos of
the river.®? w31 xuinwn w3 mby g — The people of
Mashronya, who owned the forest, came and struck him.

The Gemara explains the issue:
maa nwne 12 X — [Rav Nassan] held that this area
deserves the same width as a public thoroughfare; therefore
sixteen amos must be left clear. X1 N"‘Jj — But this is not so for
the following reason:  *xi7 79123 1'va onit — There we need that
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much space, to allow the passage of people and vehicles
the public thoroughfares. N1 JMoWR "Mnnx mwn
Here, however, the need for space along the banks of th
on account of the bargemen pulling their ropes; 13
10 133 — for this, the width of the bargemen’s s
suffices.d |

The Gemara cites a related incident:
X3 a1 13 127 — Rabbah bar Rav Huna  RaR sy
N7 XK — had this forest along the banks of
%Y 1y — [The bargemen] said to him, 1 yipn —
master cut down the trees.” 5 "nx — He replied
wnn Koy wip — “Let those above me and below
down their trees first, XX yip 91N — and then I
down mine,”#

The Gemara questions Rabbah’s conduct:
131 112y 31 — How could he act like this, wwipnn
iy — when it is written: Search within yoursel
search [others];®® wiwb wm Kl — and Reish
explained this to mean: o™X LYY 72 MWK JRYY
First correct yourself and then correct others. Rabbah h
Huna should therefore have cut down his trees before 1
others to do so. — ? — L

The Gemara answers: ,
mn &7 pre a7 Xax ong — There, the fore
surrounded the property of Rabbah bar Rav Huna belo:
the house of Parzak the governor.'®  xaymp wnp R
[Rabbah bar Rav Huna] therefore said: If they [the gov
people] cut down their trees, I will cut down mine, ¥mp
— but if they do not cut down theirs, yIpx 'RiR
should I cut down mine?” by w15 wnmn W —
{the bargemen] can pull their ropes on this side o
river 1 xapon — they will walk there;®

NOTES

36. This type is the most valuable species of saffron (Rashi). Thus, even
the few extra plants that can be grown in a few extra inches of land can
generate a modest profit for the owner. Rav Yehudah uses this example
to demonstrate how even the smallest parcel of land is important and
how exact a surveyor should be in his measurements so as not to cause
a loss to one of the parties.

87. This refers to an irrigation canal that extends from the river to the
fields in a valley. The owners of the fields through which the canal
passes agree not to plant within four amos of the canal, so as not to
damage its sides. A surveyor would therefore be hired to mark this
border along the entire length of the canal. Rav Yehudah states that
this strip need not be measured exactly to insure that it is wide enough
(Rashi; cf. Tosafos with Kos HaYeshuos).

38. Rather, estimate a strip of land so wide that it will be clearly visible
as wide enough to prevent any damage (Rashi).

39. The irrigation canal is [a private resource] used by a limited number
of people, and they can forgive any damage that results from slight
encroachments (Rashi). [Consequently, the surveyor does not have to
measure the area so carefully.] The river, though, is a public resource
and there is no one to forgive damage to the river on behalf of the public
(Rashi). Accordingly, a surveyor must make sure that the areas on both
sides of the river are clearly wide enough to prevent damage to the
river.

40. Literally: those that pull (see above, 79b). Barges were pulled
upriver with ropes by men walking along the banks of the river (see
Rashi below rnmn & i17).

41. Barge operators are granted the right to clear any trees that 1
their ability to pull the barges up the river. Since there are times
they must use one side of the bank or the other, they have a i
clear a strip along both sides of the river (Rashi).

42. This is the area granted for a public thoroughfare (Rashi, from |
Basra 99b). ;

43. To avoid being pulled into the river, bargemen pull the 1t
at a slight angle to the river with their shoulders bent away
the river rather than parallel to it. They therefore have the
to clear an area the width of their shoulders [in this position
Rashi).

44. That is, the people who lived upriver and downriver should
down their trees first (Rashi). As long as those areas had not
cleared, Rabbah bar Rav Huna’s trees did not impede the path 0
bargemen.

45. Zephanich 2:1.

486. Parzak was the Persian governor who owned the forest upriver
downriver of Rabbah bar Rav Huna’s property. The bargemen could :
cut down those trees, since this governor was not subject to the Jew?
law requiring such an action, and it was understood that he would
agree to cut down the trees voluntarily (Rashi).

47. Cutting down just the trees of Rabbah bar Rav Huna W
accomplish nothing (Rashi).

48. That is, the bargemen will use this side of the bank only if they ha
an unobstructed path (see Rashi).
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5 ax) — and if they are not able to pull their ropes on my side of
e river because of the governor’s trees, 117 1anpm x5 — they
+ill not walk on my side anyway.”! Thus, unless the governor
greed to clear his trees, there was no reason for Rabbah bar Rav
Tuna to cut down his trees.
he Gemara relates the outcome of Rabbah bar Rav Huna’s
ision:
K3 Sk Kp 73T 192 27 12 127 — Rabbah bar Rav Nachman
travelingon aboat. R7IITRTIAK IRPT KX K3 R — He
w this forest that was standing along the bank of the river.”
nx — He asked [the bargemen], 1xn7— “Whose property
his?’ m 11K — They answered him, R»1379302377 -
isthe property of Rabbah bar RavHuna.” % — [Rabbah
r Rav Nachman] quoted this verse with reference to Rabbah
Rav Huna: miwxn mpy Syna nnmg onem omwa m,, -
deed, the hand of the princes and rulers has been firstin this
thlessness.® 1ip 115 "nx — He then said to [the barge-
n], “Cut down the trees.” vip — They cut them down.
Rabbah bar Rav Huna reacts:
137 12 1121 ’nx — Rabbah bar Rav Huna came, mumawx
27 — and he found that [his trees] had been cut down. 7mx
Hesaid: anypixn — Whoever cut them down 03y yipn
may his branches be cut down."?  *1nx — They said: 5
137 13 1277 9w — During all the years of Rabbah bar Rav
a  oma1n3 -x:n‘: Ry1rmY ompK K5 — no child of Rabbah
r Rav Nachman’s remained alive.

The Gemara introduces a new topic of discussion:®
137 7mx — Rav Yehudah said: x93 "93x% 5o — Every-
e is obligated to contribute towards the installation of gates
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for the enclosure of the city;® mnm 15mx1 — and we collect
this tax even from orphans, for they also need protection, 52y
x5 1321 — but not from rabbis. xnyp wy — What is the
reason? XnMWLI MY KD 1137 — Because rabbis do not need
human protection, since they are protected by the merits of their
study of Torah.”?  x1no7x1712% — However, everyone is obligated
to contribute towards the digging of a well,® 13370 9581 —
and we collect this even from rabbis, for they also require
drinking water.

Rav Yehudah qualifies this second ruling:
X9K 1705 891 — And this was said only  XpYpIR3 K91 KYT ~
when [the townspeople] do not go out in work battalions® to
dig the well themselves, but hire workers to dig it. In such a case,
the rabbis must help bear the expense of the project. Yax
xH x1b:uxY — But if the townspeople go out in work battalions
to dig the well themselves, the rabbis need notjoin, 1318213377
sy XnP31K3 pom — for rabbis are not subject to going out in
work battalions to perform manual labor.t

The Gemara cites another of Rav Yehudah’s rulings about
communal responsibility:
mm 27 Ty — Rav Yehudah said:  x7m7 xm3% — For
digging out ariver to clear it,” 5w wwmon wnn — the ones
downriver must help the ones upriver® clear their section,
nn won &Yy — but the ones upriver need not help the
ones downriver clear out that section of the river.™¥  xmvm
N1vMmT KMm3 — And the opposite is true with regard to cleaning
out the dramage ditches that carry away rainwater. The residents
at the higher end must help the residents at the lower end, while
the residents at the lower end do not have to help the residents
above them !

Instead, they will use the other, unobstructed side. And since they
ve to walk on the other side of the river past Parzak’s lands, there is
eason for them to cross the river when they reach my property,
ice Parzal’s trees will once again block their path once they pass my

his happened to be Rabbah bar Rav Huna’s property. Since the
rnor-would not cut down his trees, Rabbah bar Rav Huna left his
standing (Rashi).

ra 9:2. The verse refers to the problem of intermarriage that Ezra
d among the first wave of returnees to Israel when he arrived there
: twenty-four years after them.

abbah bar Rav Nachman thought that Rabbah bar Rav Huna, who
s a leading Rabbinic figure, had not been faithful to Rabbinic law,
owing his trees to grow near the river.] Rabbah bar Rav Nachman did
realize that the property above and below those trees belonged to
ak the governor (Rashi; see Yad David).

. his children should die (Rashi). Since Rabbah bar Rav Huna was
at fault for leaving his trees, he was angered by their unjustifiable
ruction (see Tosafos). His linkage of the loss of the trees to the loss
progeny was based on the Torah’s analogy of the destruction of fruit
ees to the loss of life (see Deuteronomy 20:19). Thus, Rabbah bar Rav
responded that whoever destroyed his trees so wantonly should
his own branches destroyed (Iyun Yaakov). [From Iyun Yoakov it
ems that at least some of these were fruit-bearing trees. The
truction of such life- sustamlng trees is considered a grave sin and
n be the cause of a person’s premature death (see Bava Kamma 91b,
ava Basra 26a). Accordingly, Rabbah bar Rav Huna was merely
ulating the Heavenly view of such matters, not authoring a terrible
€ against the person who had wronged him.]

s will lead to a discussion of laws concerning people owning land
. 10 rivers.

X means gates [see Berachos 28a], and xz1 means closure [see
e, 25b]. Everyone must participate to complete the enclosure of the
s walls by installing gates in order to prevent a hostile army from
Ting the city (Rashi; of. Rashi’s commentary printed with Rif, with
ahos Chavas Yair there).

NOTES

7. The Torah that one studies protects him, for it is stated (Proverbs
6:22): When you lie down, it will watch over you. Hence, Torah scholars
do not need human protection (Rashi).

8. The word xnp actually means drinking cup. It is used here in a
borrowed sense (Rashi) [to emphasize the universal need for a well; i.e.
everyone must contribute to digging the city’s ‘“drinking cup”].

9. Literally: a large force of people. This translation follows Aruch, cited
in the margin of our Gemara. Rashi here also apparently understands
the term this way. However, in Bava Basra (8a) Rashi appears to
understand the term as being related to nriom, public announcement.
See also Rashi’s commentary printed with Rif, and Nimukei Yosef.

10. It is not respectful to the Torah for rabbis to dig ditches and wells in
public view (Meiri). The rabbis are therefore completely exempt and
1ot even required to hire others to go in their stead (see Nimukei Yosef;
Yoreh Deah 243:1).

11. At times the flow of the river is impeded by the buildup of sediment
or stones. It is therefore necessary to clear out the river to remove the
obstructions (Rashi).

12. Literally: the lower ones help the upper ones.

13. When the residents upriver are cleaning out their section of the
river, the residents downriver must help because they too benefit from
this action, since obstructions upriver prevent the water from flowing
properly downriver. Those living upriver, however, do not benefit from
the river flowing properly once it passes their fields. In fact, removal of
the obstructions downriver is even detrimental to their interests, since
it causes the water to flow downriver more quickly, thereby lowering
the water level upriver. Thus, the residents upriver have no reason to
assist in clearing the lower riverbed (Rashi).

14. This refers to a town where the accumulation of rainwater muddies
the roads and makes them impassable. To keep the roads functional,
the residents dig a ditch to carry the water downhill and outside the
town. Therefore, if it becomes necessary to clean the lower section of
the ditch, the people higher up must help because it is to their benefit to
help the water flow through the ditch and out of the city and not allow
it to back up into the higher parts of the town where it would ruin the
roads. If, however, the upper section of the drainage ditch becomes
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The Gemara supports these two rulings:
7M1 KA — This was taught in a Baraisa as well:  nia wan
$ T'ynn DM Nipsnvn — If FIVE GARDENS ARE SUPPLIED WITH
TER FROM ONE STREAM, nynd Sphpni — AND THE STREAM
S DAMAGED, so that the water no longer flows from the stream
he gardens downstream, m3Pby Dy niypnn 513 — the own-
of ALL the gardens MUST REPAIR the damage together WITH the
or of THE UPPER garden if the damage is located near his gar-
18 yoyn oy nypmn MYAMRT NRYR — IT EMERGES from this
:¢ THAT the owner of THE LOWEST garden MUST REPAIR damage
the stream together WITH the owners of ANY OF THE [OTHER
ENSI, mayy5 njpnni — WHILE the owner of [THAT GARDEN]
ST REPAIR BY HIMSELF any damage affecting just his garden.!®
y1 wnn 130 — AND SO it is with FIVE COURTYARDS ¥y
ab om ninpn — THAT HAD their rain WATER RUN OFF INTO
E DRAINAGE DITCH, %371 Spopnn — AND THE DRAINAGE
H BECAME DAMAGED.  miRnna oy nizpny 1733 — The law is
THEY MUST ALL REPAIR the damage to the drainage ditch to-
er WITH the owner of THE LOWER courtyard, if the obstruction
located there.™ 151 Dy npr MYy NRYRI — IT EMERGES
 the owner of THE UPPER courtyard MUST REPAIR the ditch to-
ther WITH the owner of ANY OF THE [OTHER COURTYARDS],
vyh nipmt — WHILE the owner of [THAT COURTYARD] MUST
AIR FOR HIMSELF any problems affecting just his courtyard.!®

e Gemara presents another ruling about land ownership near
/ers:

w r — Shmuel said: X727 RDPI3 PIONT (R0 NT —
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One who takes possession of land along the banks of a river'
;7 K9y — is an impudent person, because he harms the public,
mb ppbon &5 o — but we do not remove him from the
property.®” o719 1an3 Xp7 Xy — However, now that the
Persians write to those taking possession of fields alongside a
river, KM XIDW MR 0 W 7Y up — “Acquire for yourself
land into the river until the water reaches the height of a
horse’s neck,” mb 1pbon my 5o — we can even remove one
who later attempts to take possession of the area immediately
along the bank, since it has already become the property of the one
who earlier paid the tax and received title to it from the Persian
authorities.””

The Gemara digresses to discuss a related issue:
37 7w e 21 my — Rav Yehudah said in the name of Rav:
WO WP MK WA PONT 187 1T — A person who takes posses-
sion of a property located between properties owned by brothers
or between properties owned by partners M Npwyi1 — is an
impudent person; b 1poR XY 150 — but we do not re-
move him from there.”?

The Gemara cites a dissenting view:
Tmx pam 37 — However, Rav Nachman said: TpYon My —
We even remove him from the land.®¥  xqyn 127 X7 0Wwn X
— But if it is only a claim based on the right of the adjoining
property holder,® mb 1pYon X5 — we do not remove him.”

The Gemara cites a dissenting view:
»nx w717 — The Nehardeans say:  X7¥1 127 X7 Dwn 0K
mb rpbon — Even if his claim is based on the right of the

ygged, those living downhill from the obstruction are not obligated to
Ip repair it, for if the ditch remains clogged in the elevated sections of
wn, it benefits the people at the bottom by damming the water so it
11 not reach them (Rashi).

1 this case, the stream benefits the upper fields first and then those
w it. Therefore, if the stream becomes blocked above, the owners of
he gardens below must help repair it.

fthe path from the stream is blocked only at the lowermost garden,
at owner must unblock it himself, since the other owners do not
efit from this work (Rashi). But if the stream is blocked near any of
ipper gardens, the owners of all the lower gardens must assist in
Tepairs, since they benefit from the unblocking of the stream. This
proves Rav Yehudah’s ruling about the clogged river.

This ditch carried dirty rainwater out of the courtyards (Rashi).
refore, if it is blocked below, all of the courtyards suffer because the
ater backs up into them. All the owners must therefore help the
dents of the lowermost courtyard repair any blockage there.

The person on top must assist in unclogging the ditch wherever the
blem arises. However, if it is clogged only at the top, the residents
cated there have to repair it themselves since they are the only ones
o benefit from the unclogging. This case proves Rav Yehudah’s
ond ruling.

Talmudic times, Babylonia was ruled by the Persians (Sassani-
who came to power in Shmuel’s lifetime). Under their rule, land
onsidered ownerless until someone took possession of it and paid
ing ‘a land tax [see above, 73b]. Shmuel’s statement concerns
cone who seized land alongside the edge of the river, in an area used
wharf (Rashi).

It is an impudent act for someone to take this land to build upon it
0 plant there, because a very wide area along the bank is needed by
 public to load and unload barges that travel the river. However,
re are no legal means to force him to leave (Rashi) [since the
‘ernment decree is effective, as explained above, 73b note 16].

According to this new Persian law anyone who takes land alongside
Hver acquires land into the river itself, up to the point where the
te? level is as high as the neck of a horse. However, those who
uired such property generally built their fences some distance back
m the river's edge so as not to block the public’s ability to use the
ank to unload cargo from river barges. Therefore, if someone did take

NOTES

control of the land along the riverbank, and he recessed his fence to
allow the public to use the riverfront area as a wharf, should someone
else now attempt to seize the land between the fence and the river, we
[have the legal means to] evict him, since that land is already owned
feven under Persian law] by the first person to take possession of it
(Rashi; cf. Tosafos).

29. Here too, the land in question was available to anyone willing to pay
the tax on it. Nevertheless, if the field was located between the
properties of two brothers or partners (Rashi), it is not proper to grab
that field, since they are presumably planning to acquire it for
themselves [so as to have their properties adjoin]. Although they
delayed doing so until now, this may be only because they felt sure that
nobody would have the audacity to try and take the field away from
them (Nimukei Yosef: cf. Tosafos and Tos. HaRosh). However, if
someone does take the land, we have no legal grounds to remove him.

23. Tt is considered so despicable to seize a property between the
holdings of brothers or partners that we may remove a person that does
so from that property (Tosafos). This is based on the Torah’s injunction
(cited below) that people act decently. Where the deviation from the
norms of decency is so outrageous, the courts step in and deprive the
offender of the property (Nimukei Yosef).

24. [Literally: the law of the person of the boundary] That is, if the case
was not one in which a person seized a field that lies between the lands
owned by two brothers or partners, but rather one in which the owner
of one of the adjoining fields claims that he was planning on taking the
land. for himself since it is more advantageous for him to buy an
adjoining property than one farther away (Rashi). Thus, he claims the
right of a property holder to be given the first opportunity to acquire any
property along his borders.

95. Rav Nachman does not subscribe to the principle that the
immediate neighbor has first claim over the land adjoining his field
(Rashi). Thus, according to Rav Nachman, if someone either seized a
field being sold for the land tax, or he purchased a field from a neighbor,
the neighboring property holder cannot have him removed to buy the
field in his place.

[Tosafos disagree with Rashi’s explanation that Rav Nachman
disputes the right of first purchase by the immediate neighbor, because
Rav Nachman himself adds a detail about this law in the Gemara below
(at the bottom of this amud). Tosafos therefore explain that Rav
Nachman’s ruling is applicable only to the particular case under
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adjoining property holder we remove one who takes a field
next to that of a neighbor who wishes to obtain it, RN DWR
_ because it is stated: ‘1 w3 2wM W MYy, — You
shall do what is right and good in the eyes of HASHEM. *!

The Gemara now begins a lengthy discussion of the right of the
adjoining property holder:

2 79wk xnx — If the [prospective buyer] came and
consulted [the owner of the adjoining propertyl, ™% Ty
by — and said to him, “May I go buy the adjoining
feld?”  7iar 91 % Xy — and he replied, “Go buy it,”®"
b ix mym K3pmY 1y — does [the buyer] need to formally
cquire the neighbor’s first right from him to prevent him from
ter claiming the field or not?*®

he Gemara presents conflicting views:

nx Kpa7 — Ravina says:  mm Ry gy XS — [The
rospective buyer] does not need to acquire the neighbor’s
ght from him, and his oral waiver suffices. 1§ Ww7TIR —
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The Nehardeans say: mym xip’ 71y — [The buyer] does
need to acquire the neighbor’s right from him to prevent him
from later claiming the field.

The Gemara rules:
mym xapmb Py xnabm — The law is that [the buyer] needs
to acquire the neighbor’s right from him in order to be assured
of keeping the field.B”

The Gemara adds:
M K3pmY Y nRsT xpwa — Now that you have said that
[the buyer] needs to formally acquire the right from [the
neighbor], mm up x5 1% — if he did not acquire the right
from him, mpwna bm wpnx — any increase in the value of
the property or decrease in its value occurs in the “possession”
of [the neighbor].*!

More about the right of the adjoining property holder:
nxna a1 — If [the outsider] bought [the land] for one
hundred zuz, (nXp M — but it is worth two hundred zuz,

iscussion here, where an ownerless field was sold for the land tax. In

t case Rav Nachman holds that since the neighbor knew that the
djoining property was for sale by the government, the fact that he did
ot immediately go and acquire it for himself demonstrates that he was
(at the time) interested in the land. However, in the case of a sale,
ere the neighbor suddenly discovers that the adjoining field has been
d, even Rav Nachman would agree that he can compel the buyer to
it tohim, since it may very well be that this neighbor had no idea that
field was for sale. (See also Tos. HaRosh.)

euteronomy 6:18. This verse teaches that one should go beyond
letter of the law if he will not suffer any significant loss by doing
Based on this verse, the Sages instituted the laws of x7yn -3, the
ning property holder, requiring a potential buyer to forgo his
chase in favor of the neighbor who owns an adjoining field (see
sh). Their reasoning was that the outsider can find other fields
acquire and does not suffer any significant loss by giving up a field
an immediate neighbor who wishes to purchase it. The neighbor,
vever, gains significantly from being able to buy the adjoining field,
it is a bother to a person to own properties in different locations,
n advantage to have them all together (Rashi). In such
e it is only right to demand that the outsider go elsewhere to
is purchase. And if an outsider does come and take the field,
10ve him and sell the property to the neighbor, if he wishes to

ually; the earlier law that a person may not buy a field between
others or partners is also based on the principle stated in this
as explained in note 23.] The Nehardeans cite the verse here to
he point that it applies ever to the case of buying property that a
eighbor would prefer to buy [where the obligation to defer is not
r-cut as it is in the case of brothers] (Ramban).

‘hat is, a field bordering this neighbor’s field was put up for sale. An
ider asked the neighbor for permission to purchase the field, and
sion was granted orally (Rashi).

does the buyer need to perform a kinyan to acquire the neighbor’s
the field in order to prevent that neighbor from later reneging
ercising the right to buy the land.

ding to the Nehardeans, if no transaction is made, the neighbor
m that he was not serious [i.e. he did not mean to waive his
hen he granted the buyer permission to purchase the land. The
may claim that he told the outsider to purchase the land only
the outsider could obtain the field from the owner at its true
value; whereas if the neighbor would approach the owner
to purchase the field, the owner would likely raise the price,
that the field was worth more than the normal market value to
hbor. He never meant, however, to forgo his right to purchase
rty but intended to exercise his right by reimbursing the
apd taking the field from him (Rashi). To prevent the neighbor
klng such a claim, the outside buyer must formally acquire from
hrough an act of kinyan — all rights that he has to purchase this

?sh' for a discussion of whether there is a time limit on the
T s right to make the claim.]

NOTES

30. [We learned above that the basis of the right of the neighboring
property holder to buy the adjoining field is the Biblical injunction to do
what is right and good in the eyes of Hashem. The law that allows the
neighbor to displace an outsider who buys a field adjoining his property
is a Rabbinic enactment based on this Biblical principle. Seemingly, once
the outsider receives permission from the neighbor to purchase the field
there is nothing wrong or bad about his subsequent purchase of it —
even if the neighbor claims that he was never serious about giving that
permission! And since the outsider acted in accordance with the dictates
of righteouness and goodness, why should the neighbor be able to
displace him based on a claim that his permission was merely a ploy?

It is evident from this that the Rabbinic enactment regarding
adjoining property does not merely regulate the behavior of the outside
buyer but actually grants certain legal rights to the neighbor. According
to Nimukei Yosef, the Rabbinic enactment granting the neighbor the
right to claim an adjoining property from an outsider who purchased it
in effect views the neighbor as possessing certain rights to the adjoining
property even before it is sold. Thus, unless the outsider acquires these
rights from him, the neighbor can renege and lay claim to the field.]

31. Since the halachah requires the outsider to acquire the neighbor’s
right by means of a kinyan, if he did not do so, his purchase of the field
is considered totally ineffective in acquiring the field for himself
(Rashi). Instead, the outsider’s purchase of the field is viewed as having
heen made on behalf of the neighbor, with the outsider serving as the
neighbor’s agent [m9w] (Rosh, Ran, Nimukei Yosef). [Le. the law
granting the neighbor the right to pay the outsider for the adjoining field
and take it from him is not merely a penalty requiring the outsider to
resell the field to the neighbor. Rather, the Rabbinic enactment decrees
the buyer’s inability to acquire the field for himself (as long as the
neighbor has an interest in it), and declares the buyer’s purchase of the
land to be an acquisition on behalf of the neighbor.

Rosh compares this to one who buys a field on behalf of a friend
without the latter’s knowledge. Should the friend want the field, he need
not make any kinyan to acquire it, for the original purchase was made
for him. Only if the friend declines the field does it become the buyer’s
property. Cf. Gra to Choshen Mishpat 175:18.]

Accordingly, if the land rises in value (between the time the outsider
bought it and the time the neighbor claims it for himself), the buyer
cannot demand that the neighbor give him the current market value to
gain the land. Rather, the profit belongs to the neighbor, and he gives
the buyer only the amount that the buyer paid for the field. Similarly, if
the land dropped in value, it is considered the neighbor’s loss, and to
claim the field he must give the buyer the full amount that he paid for
the land (Rashi).

Actually, the Gemara could have made this point according to all
opinions, in a case where the outsider bought the field without askingthe
neighbor’s permission. But having cited the dispute and halachah re-
garding the need for a kinyan where permission was granted orally, the
Gemara taught the rule for appreciation and depreciation according to
the halachically accepted view that a kinyan is necessary. In essence,
however, the rule is true according to all opinions wherever the neighbor
has the right to displace the outside buyer (Tos . HaRosh, cf. Maharshal).
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xn — we must see why the seller discounted the price:
yarm K2 min Kp XYy 19109 ~ If [the seller] normally discounts
the price for everyone when he sells, m% 5wy nxn mb 2
[the neighbor] gives [the outsider] only one hundred zuz
d takes [the land}; x5 ") — but if the owner does not
rmally discount the price for other people, nxn mb 2w
5 bww1 — [the neighbor] must give [the outsider] two
undred zuz and he may then take [the land].®

The Gemara discusses the opposite situation:

n KM (NRR2 121 — If [the outsider] bought [the land]
r two hundred zuz, but it is worth only one hundred, =119
m — they [the students of the academy] concluded from
at ruling above®™  mb =px yn — that [the neighbor] can
y to [the buyer], mny% x5 1w mpnY — “I sent you
_help me, not to harm me.”’®! The neighbor can thus render
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the sale between the owner and the buyer null and void and there-
by make it possible for the buyer to return the field and obtain a
refund.
The Gemara rejects this view:

WK 377 K701 277 173 XYW n i K — Mar Keshisha the
son of Rav Chisda said to Rav Ashi: mwn w1701 ™K 23
tarm 277 — So said the Nehardeans in the name of Rav
Nachman: nivpaph nxgin py — The rules governing price
fraud do not apply to land.® The sale therefore stands.

Another ruling about the right of an adjoining property holder:
DD RYY™M3 RYINT Xp3 mY pay — If [the seller] sold him a
measure of land®® in the middle of his properties, j31 — we
see what type of land it is: &1 v i xoy nvmpy g — Ifitis
prime land or poor land, i.e. it is better or worse than the seller’s
other properties, a1 mray — his sale is valid;®?

ince he does not generally discount his prices, we assume that he

in this case only as a favor to this particular buyer (Rashi),
use he was his relative or friend (Meiri). Consequently, even though
tsider is viewed as having bought the land for the neighbor as his
the neighbor does not receive the benefit of the reduced price.
duction is considered a gift from the seller to the buyer. See also

The ruling above that any change of price accrues to the neighbor,
hich we learn that the outsider is considered to have bought the
the agent of the neighbor.]

s argument nullifies the action of any agent who chooses a course
tion that is detrimental to the person who commissioned him [see,
ple, Kiddushin 42b). Therefore, in our case, where the buyer is
red to be acting as the agent of the neighbor, if the adjoining
or does not want to pay the outside buyer two hundred zuz for the
e should be able to nullify the outsider’s purchase of the field on
unds that he acted irresponsibly by overpaying for it. This would
the sale and allow the buyer to get his money back (Rosh).

case is different from the case where the outsider did not overpay.
se, the neighbor has no claim to nullify the sale; his only right
e the field from the outsider and pay him for it. Therefore, if he
his right to claim the field, the field belongs to the buyer as a
Lhis purchase. But in this case, the neighbor does wish to buy the
beit at its true price. Thus, the outsider’s purchase of the field is
‘having been done on behalf of the neighbor. The neighbor,
t, claims that the agency was executed in a faulty manner.
uently, he may nullify the sale and allow the buyer to reclaim his

0wever, the outside buyer wished to keep the field for two
d zuz, he would be allowed to do so. The right of the adjoining
the field does not require the seller to forgo the sale for the
- the owner of the field (see below, 108b). Since the neighbor is

NOTES

unwilling to pay the inflated price, the outsider would be allowed to
purchase it for that price (see Perishah 175:14).]

35. [According to the Biblical law of iixyix, fraud, if someone overcharges
for a certain item by more than one-sixth, the sale is null and void. Rav
Nachman states that this law does not apply to real estate, because
people are sometimes willing to pay far more than market value for a
particular property.]

Since the outsider intended to buy the field for himself, and the law of
price fraud does not apply to real estate, the adjoining neighbor cannot
nullify the sale on the grounds that the “commission” was executed in
a faulty manner (Rosh). This is because the buyer’s role cannot be
considered entirely that of an agent (Nimukei Yosef), since he did not
intend to act as an agent. Thus, if the buyer could not invalidate the
transaction on the grounds of overpayment on his own account —
because the law of onaah (fraud) does not apply to real estate — the
transaction cannot be invalidated solely by claiming that he acted as the
neighbor’s agent (Derishah, Choshen Mishpat 175:14). To do so would be
to place the rights of the adjoining neighbor ahead of the rights of the
seller, since if the buyer were not classified an agent, he would not be
able to nullify the sale. It is not “right and good” to classify the buyer an
agent for the sole purpose of nullifying the sale (Perishah ibid.).

Accordingly, if the adjoining neighbor waives his right to claim the
field for himself at the inflated price, the sale stands and the field
remains the buyer’s.

36. [The term xym3, measure, generally refers to a se’ah (see Rashi 108b
&5 1 111).]

37. Since this field is unlike the others, it can reasonably be argued that
the seller intended to sell just this one field in the middle. The people
owning land adjoining the borders of the seller’s property therefore have
no grounds to claim the field from the buyer, because the seller’s other
fields separate their fields from this one in the middle (Rashi). See 108b
note 1.
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XY w1 — but if the middle field is not any different from the
others, Dmyn Xp "R — [the buyer] is practicing a
deception by buying a non-adjoining field so as to establish his
right to buy the adjoining fields."

The Gemara now lists a series of cases in which the owner of the
adjoining property does not have any claim:
XT¥R 127 K17 WA 3 N mapn — A gift is not subject to the
right of the adjoining property holder.”

The Gemara qualifies this ruling:
K K — Ameimar said: NP0 mb ana w — If [the
benefactor] wrote and gave to [the recipient] a guarantee for
the land, N7¥p 727 RP7 WWR A3 N — it is then subject to
the right of the adjoining property holder."”

Other cases in which the owner of the adjoining property does
not have any claim:
1KY 1oy b3 qon — If [the seller] sold all his possessions to
one person, N7¥n 137 K7 Dwn 73 My — [the sale] is not
subject to the right of the adjoining property holder."
mwiwry byaY — If the current owner sold a property back to
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the original owner, X7¥n 927 NI*7 DWn A3 N9 — it s,
subject to the right of the adjoining property holder.?!
n'aoyn — If one purchased a property from an idolater, 1
oaoyh — or he sold it to an idolater, 127 X7 DWNR A
N1¥n — [the sale] is not subject to the right of the adjoini
property holder. ‘
The Gemara explains the last two rulings:
n/3y1 131 — When one purchased the land from an idolater
may keepit % KT — because he can say to [the neighbe
X7yn 77 max i — “Idid you a favor and chased a ‘li
away from your border.”® ay7 a1 — If [the owner] s
the land to an idolater, the neighbor has no claim to the lan
RIT 721051 YT DY), 13 K2 RT 071ay — because an idola
is certainly not subject to the obligations of the verse, You sha
do what is right and good , that is the basis for the law regard
the adjoining property holder.” mj% y»Rnwn X1 MMy
However, we certainly place a ban on [the seller] 5apr
MmN MY KT 03K 93 MYy — until he accepts upon him
to compensate his former neighbor for any losses that he suff
as a result of [the new owner].®

NOTES

1. That is, we assume that the outside buyer actually wants to purchase
the fields, that adjoin the fields of the neighbors. However, the buyer
knows that if he buys such a field outright, the neighbors can displace
him and take the field under the law of the adjoining property holder. He
therefore attempts to buy an artificial “field” in the middle of the
seller’s property — which the neighbors cannot protest since their fields
do not adjoin it — and then use that field to establish himself as a
“neighbor” to the fields adjoining
the original neighbors. [See dia-
gram.] On this basis he could then

o '

g SELLER'S FIELDS purchase all the seller’s fields. To
g ARTIFICIAL prevent this subterfuge, the Rabbis
£ FIELD allowed the true neighbors to dis-
o

place the buyer as soon as he buys
the artificial “field” in the middle
(Rashi).

2. This is so because the enactment giving the immediate neighbor first
claim over the adjoining property is based on the verse cited above
(108a), which enjoins people to act properly. This requires a prospective
buyer to forgo purchasing such a property in favor of the neighbor
inasmuch as the buyer can purchase another field elsewhere. However,
one is not obligated to defer if he will suffer a loss as a result. This is the
situation here, where the recipient obtained the field as a present; one
cannot be expected to find someone else to give him a present. The
neighbor therefore has no claim to the field (see Tos. HaRosh 108a).

[This ruling apparently contradicts the ruling stated above (1082) in
the case in which the buyer purchased land worth two hundred zuz for
only one hundred zuz. In that case, the Gemara ruled that if the owner
did not favor this particular buyer over others, the neighbor may
exercise the right of the adjoining property holder and claim the field for
one hundred zuz. Seemingly, though, the buyer should be allowed to
keep the land there too, claiming that he will not likely find someone else
to sell him a field at such a discounted price. To resolve this difficulty,
Tos. HaRosh proposes that when the Rabbis instituted the law of the
adjoining property holder with regard to sales, they chose to simplify the
law by formulating it without exceptions [#5s x%]. They therefore
granted the neighbor first claim over all sales. Since this seller would
have accepted a below-market offer from any prospective buyer, this
transaction is considered a sale, not a gift. It therefore falls under the
Rabbinic ordinance.]

3. If the original owner guarantees the gift [i.e. he obligates himself to
compensate the recipient in case the field is taken away from him by a
creditor of the benefactor], this indicates that he was actually selling the
field, not giving it as a gift, because people do not customarily guarantee
gifts (Rashi). Therefore, even though the document transferring the
field to this outsider states that the transaction is a gift, we assume that
it is really a sale and that it was written up as a gift merely to circum-
vent the right of the adjoining property holder. The owner of the adjoin-
ing property can therefore claim the land by paying the “recipient” the

market value of the field (Rambam, Hil. Shecheinim 13:1).

4. Although the Sages required the outsider to defer to the neigh
they did not want this to be at the expense of the seller. That isa li
possibility here, since the buyer may refuse to purchase all of the sel
other properties if he must relinquish this one field. The buyer
therefore go ahead with his purchase of all of the seller’s prop
(Rashi; see below, note 23).
[There is a difference of opinion whether the neighbor can displace t!
buyer by agreeing to buy all of the seller’s property; see Rosh, Hag
HaAshri, Meiri ]
5. Since this buyer originally owned the land, it is fitting that he rega
it. The seller, in a certain sense, is merely returning “lost” prope
him. [Le. here the dictate of “doing what is good and right” argu
favor of allowing the buyer to repurchase the property that was
his.] Consequently, the neighbor may not claim that land (Meirz).
However, the rights of the original owner are limited to a case whe
the field has not yet been sold. But if the field has already been sold
aneighbor — or even to a third person — the claim of the original own
is not strong enough to reverse the sale (Meiri). .
6. Since the purpose of the law of adjoining property is to protect
interests of the neighbor, this buyer can claim he was doing just that
purchasing the land from the idolater (Rashi; see Tos. HaRosh a
Shitah Mekubetzes). [Idolaters are considered bad neighbors becau
their practices are often offensive to Jewish sensibilities, and. the
behavior cannot be regulated by Jewish courts, since they are n
subject to Torah law.]
The neighbor cannot contend that he too could have rid the adjoini
property of its unwanted owner by purchasing the land himself, becau
it is possible that had this outsider refrained from buying the land
given the neighbor a chance to buy it, it would have been sold to anotl
idolater in the interim (Nimukei Yosef; see also Tos. HaRosh and Shitah
Mekubetzes). :
7. [An idolater is not obligated to keep the Rabbinic law of adjoin
property; he may therefore buy the property.] v
Even though the seller is a Jew, the neighbor has no claim again
him. The law of adjoining property does not place any obligation upo!
the seller, because he does not harm his neighbor by selling his field
another party; the neighbor is no worse off than if the field had
been sold, since either way he would not own adjoining fields. The oblig
ations of this law fall only upon the buyer, who must forgo his purch
of the field for the sake of the neighbor (Rashi). In this case, though
where the buyer is an idolater, the neighbor has no claim to the land
8. This ban applies only in cases where a Jew was willing to match
offer of the idolater. The owner is not required to sell his property t
Jew for less money (Tosafos). ~
However, if it is apparent that the idolater is intent on harming th
interests of the neighborhood (e.g. by buying into an area where ther
are no other idolaters), the judges apply the law according to the facts 0
the situation (Rosh).
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The Gemara resumes its list of cases where the neighbor does
not have any claim on the adjoining land:
xD3awn — A property that is a security foraloan mwn 3 m
N7¥n 127 X7 — is not subject to the right of adjoining
property holder if the borrower chooses to sell it to the lender who
is holdingit. "wx 21 T — For Rav Ashi said: 399 1y
xoma xnp1 — The elders of the City of Machasya told me:
xnown xp — What is the reason a security is called a “mash-
kanta”? w33 nnowa — Because it “dwells” with [the lend-
erll® npm xpoiiNn — And what practical difference emerges
from this insight?  &7¥m 127 X317 — Its significance is for the
right of the adjoining property holder. The lender, with whom
the property “dwells,” is considered the closest neighbor.™”

The Gemara lists still more cases in which the neighbor does not
have any claim to the adjoining property:
211p2 YNy pina isn’ — If the owner wants to sell a property
far away in order to buy a property close by that is now avail-
able, norabIRyY1YIa — or he wants to sell an inferior property
in order to buy a superior one, R7¥R 2% RITT WA A2 b —
[the sale] is not subject to the right of the adjoining property
holder.l  ;11ap512mb1 x312Y — Ifthe owner is selling hisland
to pay for the head-tax, for food to support his wife and daugh-
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ters, or for burial expenses,’?  X7¥p 127 XyTDWH A3 NYY — it
is not subject to the right of the adjoining property holde
The Gemara supports this last ruling by demonstrating the
importance of providing for those needs without delay:
xy7im rax7 — For the Nehardeans say: »1imb xyqab
maph — For the head-tax, for food to support a widow and
daughters, and for burial expenses, XRT12% X923 1AM ~ we
sell the property of orphans without an announcement,?
Similarly, the law of adjoining property does not apply in any of
these cases.' ;
The Gemara completes its list of cases in which the owner of the
adjoining property does not have any claim: ‘
Yyt mmy Ry — If someone sells land to a woman, to
orphans, or to his partners, x7¥p 127 K37 DIWH A3 nY — it
is not subject to the right of the adjoining property holder.

The Gemara interrupts its discussion of the laws of adjoining
property to deal with a related matter:"®
T 1w i ey — If someone has a choice of selling a field
to neighbors of hisin town or to neighbors of his in another fie
that he owns, TP i1 aw — his neighbors in town tak
precedence.’? nam YNy 13w — Ifhe has a choice of selling his

NOTES

9, According to this association, the word mashkanta is related to the
word 1ov, dwell.

10. The lender who bought the field may thus keep it. The neighbors have
no claim to displace him, because he is considered the closest “neigh-
bor,” having held the entire field as a security (Rashi).

In a parallel Gemara above (68a), Rashi writes that even if the bor-
rower did not yet sell the field to the lender, the lender still has the first
option to purchase it. Rosh understands from that ruling of Rashi that
the rights of the lender as the closest neighbor extend even to a case
where the borrower already sold the field to one of his geographic neigh-
bors; the lender may take the field from that neighbor. Rashba (above,
68a) disagrees with Rosh’s understanding of Rashi (see also Maharshal
and Yad David here).

11 In both these cases it is against the interests of the seller to delay the
sale, because the field he wishes to purchase could be sold to another
buyer in the interim. Hence, we cannot ask the buyer to forgo his pur-
chase for the sake of the neighbor, because we must be equally concerned
for the seller’s welfare (Rashi).

[The reason why the Gemara uses the term Yixy7 (literally: fo redeem)
to convey the meaning of “buy” is because the expression “to sell far
away and redeem close by” is an expression borrowed from the laws of
ancestral fields, where it refers to the redemption of property previously
sold (Rashash; see Mishnah, Arachin 30a).]

19. In these three cases there is a sense of urgency in selling the field. The
owner needs the proceeds of the sale to pay the head-tax in time to avoid
the wrath of the ruler, or to provide for his wife and daughters, or for his
burial expenses (Meiri). Some say that a sale for the owner’s own food
expenses is also included in this ruling (Rama, Choshen Mishpat 175:43).

13. Ordinarily, when the court sells property held by orphans, it must
publicize the sale for thirty days to allow for competitive bidding, to
insure that the orphans receive the highest price for their property (see
Mishnah, Arachin 21b). In these three cases, however, the need for cash
is immediate, and there is no time for a public declaration and open
bidding. The court may therefore sell the property without delay to pay
for any of these three expenses.

[Tosafos note that the Nehardeans did not need to teach us that the
deceased should not be left unburied for thirty days. Rather, they are
referring to a case where loans were procured to pay for his burial. Even
so, the land may be sold immediately to repay these loans, without
having to wait thirty days to publicize the sale.]

14. For, if we do not postpone the sale in these three cases — even though
a delay would benefit orphans — we certainly do not delay a sale in any
of these cases just to inform the neighbor of the opportunity to purchase
an adjoining field (Rashi).

(It is apparent from Rashi that even in these cases the neighbor would
sometimes have first claim on the property. That is, if the neighbor
happened to know about the impending sale, he could claim the property,

since this would not result in any delay (Hagahos HaAshri; see there
a dissenting opinion).]

15. A woman is not accustomed to looking for someone willing to s
land. Therefore, if someone does sell her a field, we do not require her
to forgo the sale for the good of the neighbor. Similar reasoning applies
to orphans [since it is also difficult for them to search for land; they m
therefore keep the first available purchase] (Rashi). The logic behi
these two rulings is that the Rabbinic enactment assumed that th
outside buyer could purchase another field elsewhere with little or
loss (see above, note 2). In these cases, however, this is not so sinc
woman and orphans cannot easily find another field (Sma 175:83).
The third exception refers to a case where one partner in a field b
the share of the other partner. Although the purchasing partner is
questionably a neighbor, the neighbors from the surrounding fields
claim that they too are neighbors and that they too should be able t
purchase the share of the seller along with the partner. [The Gemar
below will teach that where several neighbors wish to purchase the field
it is divided among them.] The Gemara teaches that they cannot preven
the remaining partner from buying the entire portion of the seller. Sinc
the property had never been divided between the partners, the persol
who wishes to buy out his partner is considered to be the closest neigh
to the entire property. He may therefore take the whole field (Rashi
Tos. HaRosh explains that according to Rashi this is true only if th
partner and the neighbor come to purchase the field at the same tim
[and certainly if the partner purchased the field first]. However, if th
neighbor had already purchased the seller’s portions, the claim of th
partner is not strong enough to displace him (cf. Rosh).

16. This follows Rashi’s understanding of the Gemara (see next note

17. In this case, none of the potential buyers owns a field adjoining th
one being sold. The owner though has a choice of selling his field eithe
to someone who lives near his residence in town or to someone who owns
a field next to another field of his that is not now for sale. The Sage
advise that it is more proper to sell the field to his neighbor in town
(Rashi). .
[Rashi explains that i "yw cannot be referring to a neighbor adjoir
ing the field for sale, because the Gemara would then be teaching th
someone living next to the owner’s residence need not forgo his purch:
for the sake of that adjoining neighbor. But if the Gemara meant thi
should have added this case to the list in the previous
tion, stating that a sale to women, orphans, partners, or neighbors in
town are excluded from the right of the adjoining property holder. Sin
the Gemara lists this case separately, we must assume that this rulin
does not concern the law of adjoining property, and that the term 13
T refers to neighbors of another field that the seller owns that does !
adjoin the field being sold (cf. Tosafos with Maharsha). Rashi’s oth
1f?roofs of this explanation’s validity will be explained in the notes thi
ollow.] '
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field to a neighbor or to a Torah scholar, n7Tip DI mbn —
the Torah scholar takes precedence.’® nym Tmbn) 217p —
If there is a choice of selling one’s field to a relative, or to a Torah
scholar, DTy oan Tmbn — the Torah scholar takes prece-
dence.™

The Gemara examines another possibility:
Y xwyarx — They inquired: xm 2R 12w — If there is a
choice between selling to a neighbor or to a relative, what should
one do?

The Gemara answers:
ynw kn — Come, learn a proof from the following verse: 2w,
“2i MR 299 13W — A close neighbor is better than a distant
brother.2 Therefore, the neighbor takes precedence.

The Gemara returns to the laws of adjoining property:
ap mr 1 — If these coins of the outside buyer are good in many
locations, *y1pn M — while these coins of the neighbor are
of greater weight [or vice versal, X7¥1p 737 KP7DWH M mb
— [the sale] is not subject to the right of the adjoining proper-
ty holder, because the seller prefers the coins of the buyer.??

The Gemara states another case where the buyer need not defer
to the neighbor:
My um 1y g — If these coins of the neighbor are tied
together, while these coins of the buyer are loose, ™3 mb
x7¥n 127 X7 Dwn — [the sale] is not subject to the right of
the adjoining property holder, because the seller does not wish
to risk an argument regarding the number of coins received.
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The Gemara discusses a case where the neighbor’s offer to buy
the field is not acceptable:
iy nnR) LK) Smx ik — If [the neighbor] says, “I will go .
and exert myself and bring money,” ™% 13mv1x — wedono .
wait for him, because he obviously does not have the money on
hand.? i Hmx s — But if he says simply, “I will go f
bring the money,” 1317 — we must see:  N¥TTRXT K2R :;
— Ifheis aman of means,” mrmmmbRT — whocangoand
bring the money without delay, % 1301 — we wait for him;
xY 11 — but if he isnot, % 13v1 X5 ~ we do not wait for
him. ‘

The Gemara states a related law: ~
177 "0 77 Xy — If a parcel of land belongs to one person
while the house on it belongs to another person,®  Xy1x s-jugf
3 ™K 23y — the owner of the land can prevent the owner
of the house from selling his house to a third party; X%n3vm
Ky"K7 ™MK 23y — but the owner of the house cannot prevent
the owner of the land from selling his land to a third party.??

The Gemara presents a similar ruling: ‘
=7 "9 1 7 Xy — If a parcel of land belongs to one person
and the palm trees on it belong to another person,® -1
"7 7K 290 ) KyKT — the owner of the land can preven
the owner of the palm trees from selling his trees to a third party
XYTRT ™MK 201 1y &5 17771 1 — but the owner of the pal
trees cannot prevent the owner of the land from selling his lan
to a third party.® ‘

NOTES

18. [The neighbor referred to here cannot be the neighbor who owns the
adjoining field, because the obligation to relinquish the field falls on the
potential buyer, not the seller (see above, note 7). Why then would a
Torah scholar not be required to forgo this purchase for the sake of the
neighbor? It is thus obvious that the neighbor in this case is not
someone who owns a field adjoining the one being sold (Rashi).]

19. Here, nothing is mentioned of a neighbor because this case is also
not relevant to the laws of adjoining property. Rather, it refers to some-
one who has a choice of selling his property to a relative or to a Torah
scholar, neither of whom owns any property next to the field being sold.
In that case the Sages recommend selling to the Torah scholar (Rashi).
Rashi adds that this cannot be referring to a case where both the
relative and the scholar each own a field adjoining the one for sale,
because the scholar would not receive any preferential treatment in
such a situation. Just because he is a scholar does not give him the right
to take advantage of another person (Rashi). [The land would thus be
divided between the two neighbors, as in the last case on this amud.]
20. Proverbs 27:10.
21. Rama (Choshen Mishpat 175:50) cites a dispute among Rishonim as
to the definition of the term “neighbor” in this context. Some Rishonim
assume that it should not be taken literally, but rather as a reference to
a close associate of the seller who is often with him. Other Rishonim,
though, do translate this literally as “‘neighbor.” Beur HaGra (there)
notes that the verse in Proverbs quoted by our Gemara implies that this
person is an associate, because there is no advantage to a person from
having a mere neighbor with whom he has little contact. But he also
notes that the Gemara’s first inquiry here (‘“neighbors in town and
neighbors in the field””) indicates that the issue involved is geographic
proximity, not friendship.
29. [Some people prefer heavy coins, while others prefer coins that are
recognized and accepted in more locations, even if they do not weigh as
much.] The seller can therefore claim that he prefers the type of coins
that the buyer gave him [whatever advantage they have] over the coins
that the neighbor is offering (Rashi).
923, In this case the neighbor and outside buyer both sent their coins to
the seller. However, the coins of the neighbor were tied in a bundle,
while the coins of the outsider were loose. The seller is nervous about
untying the neighbor’s coins because he does not want to be accused of
having pocketed some extra coins. He may therefore accept the offer of
the outside buyer, which is free of that complication. The outside buyer
is not subject to the law of adjoining property in this case, since

invoking that law would cause a loss to the seller who needs the money
[now, and does not want to wait for the neighbor to come and count'the
coins]. The Sages did not institute their law in such a circumstan
(Rashi; see also Rashi above, cited in note 4).

24. By saying that he would have to exert himself to bring the mone
the neighbor indicates that it will not be a simple matter. He therefo
loses his claim to the field, because the seller is not asked to accept an;
disadvantage for his sake. The seller may take the money alreal
available to him from the outside buyer rather than wait for ¢
neighbor to procure funds (see Meiri).

25. That is, it seems to us that he can fulfill his promise (Rashi; s
Rashbam to Gittin 52b Tmr & 777).

26. Someone owrned a house standing on the land of another person; the
landowner retained ownership of the land on which the house stood.
Under this arrangement, the landowner was to regain total control of
his property after a certain length of time (see Rashi below m m

97. If the owner of the house wishes to sell his house and the landowner
happens to need a house, it is only proper that the landowner be allowed
to purchase the house which stands on his own property. But if the
landowner wants to sell the land, the owner of the house does not have
any special claim to buy it. Since his right to keep the house on 1
property is only temporary, his presence here is not considered
significant (Rashi); i.e. he is not legally considered a property holder
(Rosh, Tur Choshen Mishpat 175:79; cf. Rif; Rambam, Hil. Shechein
12:16; see Beis Yosef).

Tosafos note that the key point here is that the house is situated on
the landowner’s property since the law of adjoining property does not
apply to a house adjacent to a field or another house. The law appl
only to two arable fields, to give the adjoining neighbor the benefit 0
being able to work both fields at the same time. This reason obviously
does not apply to houses. A landowner therefore has no rights.to
house for sale merely because it is adjacent to his land. It is only int
case that he is given preference because the land on which the ho
stands belongs to him. [This issue, however, is debated among
Rishonim; see, for example, Rosh, Ran, and Nimukei Yosef.]

28. A landowner sold the palm trees on his land to another person fo
certain amount of time or until they would wither and die (Rashi).

29. This follows the same logic as in the previous case. If the currel};
owner of the trees wants to sell them, the landowner has preferent
since he will then have the convenience of possessing trees on his 0
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The Gemara states yet another ruling related to the law of
adjoining property:
Xy17 xy1¥) 1nab xyx — If the outside buyer wants the land
for building a house, and the neighbor wants the land for
planting, vy 21w — settlement of the land takes prece-
dence over planting, X7¥n 127 X7 mwn A3 NvY) — and [the
sale] is therefore not subject to the right of the adjoining
property holder.”

The Gemara discusses the case where a physical barrier
separates the two neighboring fields:
Xbp*T7 X237 1K XnWK PEox — If an outeropping of rock or
a hedge of palm trees?® separates the two fields, Xy — we
mustsee: TR 00 17108 13 013 Y11 ox — If [the neighbor]
is able to extend even one furrow from his field into [the
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adjacent field], x7¥n 127 X7 o R X - [the sale
is subject to the right of the adjoining property holder
XY ) — but if he is not able to extend even a single furro
into this field, X7¥n 727 X7 own M3 MY ~ [the sale
is not subject to the right of the adjoining propert
holder.®? i

The Gemara presents one last ruling about the right of th
adjoining property holder:
wiyn w2 1 w7 — Regarding these four property holder:
adjoining a field for sale®™ —  pan s M orRT — if one o
them preceded the others and purchased the field, *yaymym
— his purchase is a valid purchase, and he cannot be displace
by the others.29 771 *7i12 1K 31712 21 — But if they all com
together, Ympa nY 1Yo — they divide [the field] along i
diagonals.® ‘

NOTES

land. But if the landowner wishes to sell his land, the owner of the trees
has no claim to buy the land, since his ownership of the trees is only
temporary.

30. The Rabbis did not grant the neighbor rights to the field in this case,
because it is more important to have a house than for the neighbor to
own adjoining fields (Rashi).

31. That is, palm trees planted closely together were intertwined to
form a hedge (Rashi).

392. The reason why the Sages granted a neighbor first rights to an
adjoining field was so that he could have the convenience of owning two
fields that could be cared for together. But if the fields are so totally
separated that not even one row can be plowed from one field to the
next, these fields do not possess the normal advantages of adjoining
fields. There is therefore no reason to give preference to the neighbor
(see Tosafos xyx v, cited above, note 27).

33. That is, the owners of the four fields surrounding the field that

was for sale.

34. Since he is one of the adjoining property holders, he cannot b
required to cede any of the field to the others, for it is “‘right and good’
for him to retain the field. [However, this is only so if he preceded th
others — the owner of the field cannot single one neighbor out if all fou
come together, as the Gemara will now state. See Aruch HaShulchan t
Choshen Mishpat 175:7, where the rationale for this distinction i
discussed.) ;

35. If each neighbor wants the part of the field
that is adjoining his own field, the field being
sold is divided into four triangular sections. In
this way, everyone receives land adjoining his
own property (Rashi). See diagram.

S means go () [to thel corner(s) (x3p);
that is, divide the field by drawing diagonal
lines from corner to corner (Rashi).
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1w My X9 — he may not sow it with flax,?
sycamore trees growing there.®

beams of sycamore trees.”!

ejnara The Gemara elaborates upon the ruling regarding
a short-term lease:

XK — Abayesaid: 17 1% apw ninpa — [The tenant] has
ight to take the beams of any sycamore trees growing there,

W2 TRRY Nawa — but he has the right to receive payment for
jmprovement (i.e. growth) of the sycamore that took place
ing his lease.®! -y X371 — However, Rava said:  157ox
px ™3 ppw nawa — He does not have rights even to the
nprovement of the sycamore.”

The Gemara questions Rava’s view:

'nm — They challenged Rava from the following Baraisa:
mn T Yapna — If ONE LEASES A FIELD FROM HIS FELLOW
¥ i Y1 — AND HIS TIME TO LEAVE the field ARRIVED,
MY — WE MAKE AN ASSESSMENT FOR HIM. Since the Baraisa
s not state the purpose of this assessment, the Gemara
umes: FRY nawa 15 pmy 1KY 80 — Is it not teaching that
assess for him the improvement of the sycamore, and he is
d its worth when he leaves? This Baraisa, then, contradicts the
osition of Rava. — 7 —

'he Gemara defends Rava:

— No! The Baraisa may be interpreted in the following way:
25101 X1 19 1w — We assess for [the tenant] the value of
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Mwﬁ,ﬂaﬁ This Mishnah continues its discussion of leasing fields:

nivym oy iam 11 Yapna — IF one leases a field from his fellow for just a few years,!
MR ningpa 1 R —
oy 1 i Aa — If he leased it from him for seven years,

and he has no rights to the beams of any
nywRY g
mapw ninipa 15 wn — and he has rights to the

the greens and beets that are growing in the field when he
leaves.’®

The Gemara objects to this interpretation:
Xpb01 X! — The greens and beets!  5ipwn 1ipys — Let him
uproot them and take them. Why make an assessment?®!

The Gemara answers:
Rp1w1 Rpit Kop 8972 — The Baraisa refers to a case where the
market day did not yet arrive. The tenant therefore prefers to
leave the crops for the landowner and receive payment for their
value rather than take the actual crops.t%

The Gemara attempts again to refute Rava:
ynw xn — Come, learn a proof against Rava’s view from the
following Baraisa:  1m%ama 1 Sapnn — If ONE LEASES A FIELD
FROM HIS FELLOW .'n"!]’;’(lj Y31} — AND SHEVIIS ARRIVES,
it "MW — WE MAKE AN ASSESSMENT FOR HIM.

The Gemara first seeks a clarification of the Baraisa:
Ny Ryphy Kp m nynay — Does sheviis remove land from the
one holding it? The laws of sheviis only prohibit working the land,
not keeping it. Why then is any assessment made?!

The Gemara suggests another reading of the Baraisa:
xR Kpx — Rather state the Baraisa in the following way:

e. for less than seven years (Rashi).

though flax is a very profitable crop, it depletes the soil excessively,
it takes up to seven years for it to recover fully (Rashi). Hence, the
‘mer may not plant this crop within six years of the expiration of his
e, since it will lead to his returning the land in worse condition than
eceived it.

his ruling applies only to chachirus, where the landowner receives a
xed payment no matter what the land produces. In the case of arisus,
ever, where the owner and sharecropper divide whatever grows,
re are no restrictions on what the sharecropper may plant. Since the
downer shares in the more profitable crop, he is assumed to agree to
0re intensive use of the field (Rashi and Ran, based on Gemara
ve, 104b). [This accords with Rashi’s explanation to the Mishnah
ve, 106b; see note 38 there. Cf. Ramban ; see Maggid Mishneh to Hil.
hirus, 8:3.]

he sycamore does not bear fruit, but its branches are used as beams
onstruction. After being cut, the branches regenerate, but it gener-
takes seven years for the new branches to grow to the size of beams.
e who leases a field for less than seven years may not cut off the
anches since he would be returning the field in worse condition than
received it. The right to cut branches under such circumstances is not
umed to be part of the rental agreement [unless specified] (Rashi).
s1s true even in a location where a chocheir has rights to the fruit of
growing in the land he leased; nevertheless, he does not have the
to the branches of a sycamore (Meiri).

ce the field will regain its vitality by the end of the seven-year
10d when the chocheir leaves it, the owner loses nothing by having his
d planted with flax during the first year.

 places where the trees are leased along with the field,] the tenant
cut off the branches during the first year of his lease, since they will
7 back to full size by the time the lease expires (Rashi; cf. Rosh).
fWhen someone leases a field, he has rights to whatever the land
ces. Abaye is of the opinion that the growth of a sycamore’s
hes are considered part of its yield. Therefore, although the tenant
ot cut off the branches during the last six years of his lease, because
ust return the tree as he received it,] if the [branches of the]
camore grew larger during his tenancy, the value of that increase
ongs to the tenant. The increase is therefore assessed and the tenant

NOTES

receives payment for it when he leaves (Rashi).

Abaye refers only to trees such as a sycamore, which do not bear fruit
but are grown for their wood. He considers the growth of their branches
to be their “fruit” (Tosafos inyn XYx iv1; Bach, Choshen Mishpat §325).

The Gemara’s discussion here applies to both arisus and chachirus
(Meirt).

7. According to Rava, the increased size of the trees is not considered
produce but rather part of the tree itself, which obviously belongs to the
landowner (Meiri).

8. These crops are certainly included in the produce of the field, to which
the tenant is entitled. Therefore, when the tenant leaves, he receives
their value from the landowner. [The reason why the Gemara singles
out these particular crops will become apparent below (see note 10).]

9. When someone leases a field, the end of the rental period is dependent
upon the ripening of the crops rather than on an arbitrary calendar date.
The reason for this is that people do not intend to lease a field and have
to leave unripened crops on it when the lease expires. Therefore, since
the Baraisa stated that the time had arrived for the tenant to leave the
field, it implies that the produce had already ripened; for otherwise, by
definition, the lease would not yet have expired. The Gemara thus asks
that if the greens and beets are already ripened, the tenant should
simply uproot them and take the produce itself (Ramban’s second expla-
nation).

10. Thus, although the vegetables were ripe, thereby terminating the
lease, the tenant did not want to pick them because they would spoil
before he could sell them. He may therefore leave them on the field and
receive a payment for their value from the landowner (Ramban).

[Accordingly, Rava must explain the Baraisa to be speaking of perish-
able crops, such as greens and beets, rather than grain, since grain that
had ripened could certainly be harvested by the tenant before he left and
held until the market day without any loss (Ramban, see also Rashba in
Shitah Mekubetzes).]

11. By stating that some assessment is made at sheviis, the Baraisa
indicates that the tenant has to return the field to the landowner and
receive some payment. But sheviis should not have any effect on the
tenant’s rights in the field, since the laws of sheviis do not require the
return of the land to its owner.
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AR T Yapnn — If one leases a field from his fellow
2 yum — and Yovel arrives, i pnY — we make an
sessment for him. Since the law of Yovel mandates the return
a1l land to its original owner, an assessment is made.

he Gemara rejects this version too:

x) — But this is still difficult; —nu%3p xypsw M Dair —
does Yovel remove land held under a lease? "m;n:;‘?,,
n1 1y — The Merciful One said only that the land shall not
sold in perpetuity." A leased field, which will eventually be
urned to its owner, is not included in that law.

he Gemara now explains the true meaning of the Baraisa,
reby demonstrating its contradiction of Rava’s view:

s Xox — Rather state the Baraisa in the following way:
ny npivn — If ONE BUYS A FIELD FROM HIS FELLOW
Y3 — AND YOVEL ARRIVES, 19 ¥ — WE MAKE AN
ESSMENT FOR HIM. This means, apparently, that we assess
. increased value of the trees that grew larger during
tenure on the field, and we direct the owner to pay this amount
the buyer.’® Similarly, a tenant should also receive such
sayment when his lease expires — contrary to Rava’s rul-

XpEn Y2 xpan KR — for beets and green are
erless in Yovel, and there would be no reason to compensate
buyer for them.'  mmpw maw 18 X9 — Rather, is [the
aisa] not referring to the improvement of the sycamore
contradicting Rava’s view?®

e Gemara answers that the Baraisa is not a contradiction to
s view because Yovel law differs in this respect from the
tion of a lease:
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X277 X% max xpan — Abaye interpreted this Baraisa
according to Rava’s understanding in the following manner:
oni uRyY — It is different there with regard to Yovel, 1
#mvatmamn xyn,, xp — for the verse states:' A house that
has been sold shall go out. .. in the Yovel year. nyin 1ann —
This teaches that in regard to the law of Yovel, only what was
initially sold returns to the original owner at Yovel, inR mw
a1in — but the subsequent improvement to the property does
not return to him.!®

The Gemara asks:
mvy AN — But let us derive the law for expired leases from
that law of Yovel, and learn from it that a tenant receives
payment for a tree’s growth when he returns a leased field just as
a buyer does when returning land at Yovel. — ? —

The Gemara answers:
X371 X9yn aranig — There, in the case of Yovel, it was a proper
sale, Nv1 X2Ym7 Nnypox Y31 — but Yovel’s dispossession of
the buyer is a removal decreed by the King [God]. Therefore,
when the Torah says that the buyer has a right to be paid for any
improvements to the property that occurred during his ownership
of it, it is logical to say that this is because he once owned it. One
who leased a property, though, never acquired ownership of the
property itself, and we can therefore not derive from the law of
Yovel that he should be entitled to improvements in the leased
property.t

The Gemara presents a related case:
XnoEpxY Ky1x Yrap xpp 21 — Rav Pappa leased a land for
planting aspasta.? 9xn 73 wR — Palm saplings®®
sprouted in [the land]. P9non Xp 13 — When he was leaving
1Y 1nx — [Rav Pappa] said to
xgaw 1 1mn — “Give me the value of the

at the expiration of his lease,
[the owners],

improvement to the field,” ie. the value of the saplings that
sprouted.

iticiis 25:23. The concern of the Torah is only that an ancestral
ot be sold in perpetuity to another person; therefore, such a field
s to its original owner at Yovel. But if the field was merely leased
ther person, it will return to its owner anyway when the lease has
d. There is thus no reason to return a leased field to its owner at
(see Rashi). [This is so even if the lease expires after the Yovel

1ce the land will eventually return to its original owner on its
t is not subject to Yovel law (Meiri, based on Gemara above, 79a).]

Ince the land itself reverts back to its original owner without
, the assessment cannot relate to the value of the land itself. The
ment and compensation can only concern what grows on the

buyer receives payment for the growth of the trees during his
ship; this indicates that the increase is not considered an increase
land (which must be returned at Yovel ), but rather the produce of
The: same should then hold true with regard to the laws of
since when a lease expires, the landowner repossesses his land,
the tenant is entitled to its produce. Thus, if the increased size of
considered produce and not a part of the land, the tenant should
payment for that gain.]

produce that grows in Eretz Yisrael during yovel is considered
less, just as in a sheviis year.

ough a tree’s fruit become ownerless during Yovel (and sheviis)
,for the taking, the tree itself (and any increase in its size, even
’ red produce) does not. Thus, it makes sense to say that the
sment of the Baraisa refers to the increase in the size of the
re, which the buyer would be allowed to keep, and for which he
herefore receive compensation when the field was returned.
cordingly, the Baraisa teaches that the buyer has rights to the
h ofthe sycamore. This indicates that the growth is not considered
ase of the land, since this increase does not return gratis to the
 owner at Yovel along with the land! Rather, it is considered the

NOTES

produce of the land. Therefore, in regard to leases as well, a tenant
should receive payment for any such increase in value, since it is not
viewed as part of the leased property but rather as its production.]

17. Leviticus 25:383.

18. [Although stated in connection with the return of a house in a
Levitical city, this law is understood to be a general statement regarding
all properties returned at Yovel that have been improved. Thus, the
reason a buyer receives compensation for the improvements in the field
he returns is not necessarily because these improvements are considered
produce of the land, but rather because of a Seriptural decree that it
need not be returned. The Gemara will now ask why we should not
derive a general principle regarding tree growth from the special case of
Yovel .]

19. If there were no law of Yovel, a person who bought land would keep
it forever. It would then be obvious that whatever improvements
occurred in the property — such as the growth of sycamore trees —
would belong to the buyer. Accordingly, when the Torah decreed that
land should return to its original owner at Yovel, but declared that only
the land itself should return, not the improvements to it, we may well
say that the improvements are in fact considered an increase of the land
itself, but the Torah simply did not require that this part of the land be
returned. Thus, they remain the buyer’s — because they were his to
begin with (Rashi). This is far different from the improvements that
occur in leased property. Here, if we view them as an increase of the
property (as Rava does), they rightfully belong to the owner of the
property and not the tenant. There is therefore no reason for the tenant
to be paid for them when he leaves. The law of Yovel does not
demonstrate anything to the contrary.

20. See 105b note 41.

91. This translation is based on Rashi to Shabbos 110a and to Bava Basra
99h. The Gemara in Bava Kamma (92a) clearly indicates that "oxn
refers to some type of palm trees. Cf. Aruch "y 1.
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v Pappa’s demand is challenged:

175 7K 277 1172 RYw 27 5 nr — Rav Shisha the son
Idi said to Rav Pappa: mbx) Xpp1 nnyn Xhx — But
you had leased a palm tree, and it grew thicker during
tal period, AW 7m0 w27 M1 1377 — would you, master,
ave asked to be compensated for its improvement?
nly not!®? By the same token, you should not have any
for the trees that sprouted. — ? —

v Pappa distinguishes between the two cases:

x — He said to [Rav Shishal:  nwmy xi7 xpyI8 X7 ooy
ere; [the renter] did not enter the land on that under-
g (toreceive a share of the growth of the tree); X7 Rax
5777 XRyIX — but here, it was on this understanding
entered the land, i.e. on the understanding that I benefit
verything that grows on the field.”

e GGemara analyzes Rav Pappa’s argument:

— Whose opinion does Rav Pappa follow? maxas —
ently, that of Abaye, 15w apw mawa mx7 — who says
tenant] has rights to the improvement (i.e. growth) of a
more.[!

Gemara explains that Rav Pappa’s ruling is not really
to the dispute regarding sycamore trees:

'n 1928 — You can even say that Rav Pappa follows
of Rava in regard to the growth of the sycamore.
b mb ong — There, in the case of the sycamore,
enant] did not incur any loss from the growth of the
RTIDB K3 X371 — here, however, there was a loss to
appa from the saplings that sprouted since he could
nger plow or sow that part of the field. Rav Pappa therefore
1at he should receive the value of the saplings as compensa-

Shisha asks again:
X — He said to [Rav Pappal: qmnop »xp — What loss
ause you? Rpooox1 K71 — A place™ for growing
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aspasta? M xnopoxT X7 Sipw — Take payment for the
place of the aspasta that was lost and go!l®

Rav Pappa defends his position:
mb px — He said to [Rav Shishal:  Npw xpa7m NI
k31 — I could have raised garden saffron, which is a very
valuable crop, in that space.?” Thus, I deserve the full value of the
trees.

Rav Shisha counters:
mb "mx — He said to [Rav Pappal: Spwnb1 nyix nib
n1ay ooy — With your claim about the saffron, you
revealed that you worked the field with the intention of
taking the produce and departing. But you were not planning
to leave anything growing on the field. Xpw™ xp37d bpw
51 — Therefore, take your “garden saffron” and go; X
Ta%3 oryy w7 KPR 3% — you have no claim to anything
except the value of the wood alone, but not to the value of live
trees.

The Gemara cites a related incident:
RYTK 973p max 12 1272 31 — Rav Bivi bar Abaye leased a field,
Rnmwn mY 717198 — and during the course of his lease, an
outeropping of rock pushed its way up and surrounded its
borders.”  xn7qr m3 w1 — Then, sorb trees sprouted
through [the rock]. pYnom xp »» — When [Rav Bivi] was
leaving at the expiration of his lease, 1XmaW *7 1317 17 0K —
he said to [the owners], “Give me my payment for the
improvement of the land.”#%

His claim is rejected:
5237 1K — Rav Pappisaid: x5mn inmnx1mwn — Because
you come from the blemished lineage of Eli the Kohen Gadol,
xnmhm '5m anrmr — you therefore state “blemished” argu-
ments! @ xTon mH kT XHKR MK X5 Kop 37 198 — Even
Rav Pappa did not argue that he should be paid the worth of the
saplings except because he incurred a loss through them.

len someone leases a tree for the rights to its fruits, he cer-
does not have any claim to be paid for the increase in the
kness of the tree during the period of his lease (Rashi). Even Abaye,
led above that one who leases a field is entitled to payment for
rease in the sycamores, said so only in the case of trees that do
ar fruit, but not in the case of a fruit-bearing palm (T'osafos; see
ove). By the same token, Rav Pappa, who leased the field to
pasta, should not have any rights to any tree-growth that
d in'the field.

 Pappa agrees that someone renting a tree for its fruits is not
| to anything other than its fruits, but this is because it was
tood: that the lease was only with regard to fruit. However, a
who leases a field expects to receive all the produce of that field
n for his rental payment (Rashi). Thus, he should also receive
of‘any trees that sprouted in it.

[Rav Pappa’s ruling apparently follows that of Abaye above. Abaye
at a tenant is paid for the growth of the sycamore tree that
d during his lease because he considered that growth to be the
1on of the field, to which the tenant is entitled. For the same
Rav Pappa wanted to receive payment for the palm trees that
d while he was leasing the land for sowing. According to Rava,
T, the increase in the size of any trees is considered an increase
d itself and not produce of the land. Thus, Rav Pappa would
entitled to any payment for it.]

ord x7; here means “place,” as in Numbers 2:17 (Rashi).

\ay Pappa’s argument should entitle him only to the value of
fa that could have been planted in the small area where the
sprouted, not to the worth of the saplings!

[Even a'few plants of this valuable crop are worth a significant
t of money. Thus, Rav Pappa claimed that he could potentially
carned as much as or even more than the value of the saplings.]
v Shisha points out that Rav Pappa was basing his claim on the
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fact that he could have planted garden saffron, not that he could have
planted palm saplings. This makes it clear that Rav Pappa’s intention
was to plant crops that could be removed when the lease expired, not to
plant something that would remain in the field. Consequently, Rav
Pappa had no rights to the value of living trees, but only to the value of
trees that have been cut down — that is, the value of the wood [which
is less than the value of a living tree]. Thus, Rav Shisha told him to take
with him the “garden saffron’ — i.e. to cut the saplings in whose place
he could have planted garden saffron — and go. The owner was
therefore required to pay Rav Pappa only what those saplings would
have been worth had Rav Pappa cut them down and taken them with
him (Rashi).

However, had Rav Pappa actually planted a tree, he would have been
entitled to receive payment for this improvement to the land. Hence,
had Rav Pappa claimed that he could have planted palm trees in the
place where those saplings had sprouted, he would have received
payment for the value of those saplings that did sprout [because those
trees prevented him from planting his own trees on that spot] (Raavad
cited by Nimukei Yosef).

29. Le. the earth around its borders eroded, exposing a layer of rock
(Rashi).

30. Le. the sorb trees.

31. [Rav Bivi was the son of Abaye, who was a descendant of Eli the
Kohen Gadol (see Rosh Hashanah 18a). Members of this family died
young as a result of a curse placed on their family (see I Samuel ch. 3).]
They were called *x%m, which literally means humpbacked (a x9m is a
mound of earth — see Moed Katan 10b), because people so blemished do
not live long. Rav Pappi states that the claim of this member of the
family was similarly ‘“blemished,” having no validity (Rashi here and to
Kesubos 85a; cf. Rashi to Eruvin 25b).
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H QIR OKTDR WR R - But here, what loss did you
yr?

he Gemara introduces another type of arrangement between a
downer and a farmer:
nw Ky13 MY i aeb 37 — Rav Yosef had this planter
o planted vines for him.®¥  xnpmnng mynn pawy 30mw —
The planter] died, and left five sons-in-law who wanted to
tinue in his place. nWn ROWDT 70 RITND W MR -
Rav Yosef,] though, rejected their bid and said, “Until now
here was one worker, now there will be five. &% xymRy 1Y
17oDR K91 177K 190p 17 — Until now, i.e. while the planter
5 alive, [the workers] responsible for this vineyard did not
y on one another to do any of the work (since there was
y one worker), and they therefore did not cause me a
s; "9 TTODIY TTTON 109D nwen Xnwa — but now, if the
e sons-in-law assume the job, they will rely on one another,
d they will cause me a loss.” Rav Yosef therefore refused to
ept the five sons-in-law in place of the planter.® % =y
He therefore said to them, 1nphnomt WYY MhPY K
01 — “If you accept your payment for the improvement to
land and leave willingly, good;  x%2 1% xyphon x5 W
2w — but if not, I will remove you without paying you for
> improvement.®  7m 21 Tmyy -~ For Rav Yehudah
TR 27 KRR RAT 29 Kpk) — and some say it
as Rav Huna who said it, while some say it was Rav
chman: 2w+ XYnw & — In the case of a planter who
,  Rmaw x53 1% ppbnon mbr mwrir — his heirs leave
thout receiving payment for the improvement.” Rav Yosef
efore attempted to convince the sons-in-law to leave on their
m with payment for the improvement by threatening to invoke
e ruling of Rav Yehudah, which denies them even such a

The Gemara concludes:
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N1 Rnbm xSy — But this is not correct. Rav Yehudah never
stated such a ruling.®

The Gemara cites another ruling about a planter:
1 xRy Kt — There was a certain planter who said to
[the owners], xipbon xyoon ik — “If I cause you a loss, I
will leave.” ooy - [The planter] did eventually cause a
loss.®” i 27 7mx — Rav Yehudah said: X532 phnon
rmaw — He leaves without receiving payment for the improve-
ments that he had made.®® =px X373 31 — Rav Kahana said:
Rmaw Sipwy phnon — He leaves, but he takes the improve-
ments, i.e. he receives payment for them.™  xyy3 27 71 —
However, Rav Kahana concedes  Xip7non KITIDD 1N 10K 18T
Nmaw xba — that if [the planter] said explicitly, “If I cause you
a loss, I will leave without receiving payment for the improve-
ments,” xmay X532 phnon — he leaves without receiving any
payment for the improvements. "mx X271 — Rava, however,
said even in that case the planter receives payment for the
improvements, XY XNDQROUX
xR RS x:a:;’gprs} - and an agreement of asmachta is non-
binding ¥

The Gemara questions Rava’s view:
x3791 — Now, according to Rava, 117 Xn K 'Xn — why
is this different from that which we learned in Mishnah
above: Tayx K51 TMIR DX — IF I LEAVE [THE FIELD] FAL-
LOW AND DO NOT WORK it properly, ~Xavma nbwx — I WILL
PAY ACCORDING TO THE BEST?*! We see from this that the
sharecropper’s commitment to compensate the landowner is
binding. — ? —

The Gemara answers:
oywn TooxT xn oni — There, [the sharecropper] agrees to
pay for the loss that he caused by not working the field. xa7
mb 131 monKT 'k — Here, too, we will deduct from [the
planter’s] payment the loss that he caused; % 1am 7R —

In Rav Pappa’s case the saplings had spr outed on arable land. But
re the sorb trees sprouted through rocks, in an area Rav Bivi could not
ve planted anyway (Rashi). There is therefore no justification to
im the value of the trees.

nder this arrangement the worker agrees to plant a vineyard in the
owner’s field. In return for developing the land, the worker becomes
‘manent aris, receiving one-half of the vineyard’s yield each year
hi). Tt is also understood that the landowner may not dismiss the
inter from his arisus as long as the vines continue to produce, unless
planter causes a loss. Even in this case, the landowner must pay the
er half the value of his improvement when dismissing him (Meiri;
elow, 109b). [The planter arrangement differs in this respect from
rmal arisus or chachirus because the planter is hired to develop the
d (before assuming the job of working it), whereas an aris or chocheir
rk land that was already developed.]

his arrangement is not limited to someone who plants a vineyard,
tfapphes toone planting any type of trees (see Rambam, Hil. Sechirus
eiri).]

amban writes that Rav Yosef did not have to base his claim on the
ase in the number of workers; rather, he could have merely stated
he was committed only to the planter, not to anyone else. However,
ere had been only one heir who wanted the job, Rav Yosef would
fg.OI_l)e beyond the letter of the law and accepted him (see also Rosh ;
eiri

In this context the term “improvement” refers to improvements
ght about by the planter’s efforts (i.e. the vines that he planted), not
Drovements that occurred on their own.]

hat is, Rav Yehudah never stated that the heirs of a planter are not
titled to the improvements made by him. Rather, the law is that

Ugh the landowner has the right to refuse to accept the heir as his
rker, he must pay the heir for the improvement that the deceased
ter made in the land (Rosh ). Rav Yosef correctly cited Rav Yehudah
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to support his refusal to take on the sons-in-law, for indeed, in Rav
Yehudah’s opinion he was not required to do so. However, he
exaggerated Rav Yehudah’s ruling, stating that the heirs do not even
receive the improvements due the vine planter, in order to intimidate
them into dropping their claim of their own volition (Tosafos on 109b;
see also Beur HaGra, Choshen Mishpat 329:1).

37. That is, the planter ruined some of the improvements he had made.
However, the land was still worth more than it had been when the
planter began working (Rashi).

38. Rav Yehudah understands the planter’s statement to mean that if he
causes any loss he will leave without being paid for his improvements
(Rashi ook i1, see Kos HaYeshuos).
39. According to Rav Kahana, the planter meant only that he would
leave voluntarily, but he did not abandon his claim to the improvements
he made (Rashi; see Kos HaYeshuos).

40. As explained above (104b note 14), asmachta, literally “‘reliance,” is
the term used in the Talmud for an agreement based on expectation. In
general, an asmachta involves one party consenting to surrender to the
other a certain sum of money, depending on the performance of a certain
act or the outcome of a particular event. In each case, the individual
obligating himself enters into the agreement “relying” that the outcome
will be favorable and that he will not actually have to pay. Rava says that
the vine planter’s commitment to leave without payment if he inflicted
any loss was made only because of his expectation that this would never
come to pass. But he did not actually mean to relinquish his rights to
that compensation.

41. Above, 104a. The Mishnah refers to the standard sharecropping
contract, in which an aris commits himself to work the field or
compensate the owner for his failure to do so. In this case too, the aris
is relying on the fact that he will be able to work the field. Nevertheless,
if he leaves the field fallow or does not work it properly, he must fulfill
his commitment.
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but the rest of the payment that is coming to him we give him.*!

The Gemara cites another incident concerning a vine planter
ho caused a loss:

nl =Rk xbnw X111 — Runya was Ravina’s planter. Tonx
He caused a loss "11'750 — and [Ravina] removed him.
277 mR% 8§ — [Runya] came before Rava 1 m il R
Ty Kp 'Rp — and sald to him, “See, master, what he
[Ravina] is doing to me.” % =wnr - [Rava] replied to
[Runyal, T3y 7oy — “[Ravina] did what is proper.”’#3
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mb K ~ [Runya] said to [Rava], '3 mni x5 xi7 — “But he
did not warn me first.” b ang — [Rava] replied to him,
ninnnb xomy X% — “It is not necessary to warn a planter,”
because warning is implicit in any agreement between a planter
and a landowner.
The Gemara elaborates on Rava’s ruling:

mmyv’h x37 — Rava follows his own reasoning that he stated
elsewhere. %27 7mx7 — For Rava said:  R7nw 7771 Mgn
NIINY Rmav — A teacher of children, a planter, a butcher, a
circumciser,*4

2 8Tee1ng to pay for the loss one caused is not asmachita [since it is
unreasonable for a person to pay this amount even if he could not
aﬂy be held liable for it without his express commitment (see 104a
23)."Thus, we assume that his commitment to make good the
unt of the loss was genuine.] His agreement to forfeit what is due
for the improvements, however, is considered asmachta because
91‘8 is ‘no reason for him to agree to this except to assure the
downer that he will fulfill his obligation. We therefore assume that
made this commitment only because he relied on its never coming to
88 — which makes it asmachic and not binding (see Meiri; see also
b note 16). Rava therefore rules that the planter receives his share of
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the improvements even though he agreed to forfeit it, but the amount of
the loss is deducted from it [because that part of the agreement is not
asmachta].

43. That is, the landowner has the right to remove a planter if he causes
a loss.

44. This follows Rashi’s translation here. However, in a parallel
Gemara in Bava Basra (21b), he translates xypix as a bloodletter (see
also above, 97a). Beur HaGra (Choshen Mishpat 306:21) notes that this
term is used for both professions, and that both translations are
applicable here.
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xnn 1op) — and the town scribe 7T Ry TN 1793 —
are all considered as having been forewarned. That is to say,
if they make a critical error, they may be dismissed without
notice.  xnp%m7 X993 — The general rule for this matter
is: 777 897 X702 52 — Any person who is in a position to
cause an irreversible loss "7 [r1Riy1 PInMD — is considered
as forewarned that he will be dismissed for causing such a
loss.!

The Gemara discusses the payment that a vine planter receives
when he decides to stop working in the vineyard:
Y rT Xonw xa — There was a certain planter who said
to [the owners], Kmaw " 1 — “Give me the payment for
my improvement of the field, xysY pomb xpyay
bx1wr7 — because I want to go up to the Land of Israel.”
byxmw m2 K9 277 MRy xny — [This case] came before
Rav Pappabar Shmuel.” 11% 1y — He said to [the owners):
mnaw mY 1 — Give him the payment for his improve-
ments.

Assuming this to mean that the planter receives the total value
of his improvements to the land, Rava asks:
X317 mY "y — Rava said to [Rav Pappa bar Shmuel]:  ¥mx
mawx — Is it only he [the planter] who brought about the
improvement, mawx X% Ry1x — but the land did not bring
about the improvement? The land also contributed to the
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growth of the vines. Why should the planter receive paymen
the full increase in the value of the vineyard?®

Rav Pappa bar Shmuel clarifies his ruling:
mb mx — He said to [Raval: 77 RPaxp 8127 X370 Kix
meant to say to you that he should receive half the im 3
ment.

Rava objects to this ruling as well:
mb "mx — He said to [Rav Pappa bar Shmuell:  xymx;
— Until now, when the planter was caring for the en
vineyard, xXibp nwaa bya bpw ma — the landowner w
take half the produce of the vines Xi%p Xonw) — and
planter the other half.®  xpx? xnm 3nMmY w2 xpw
But now that the planter is leaving earlier than usual .
landowner] will have to pay a portion of his half of the produ
to a sharecropper to have him care for the vineyard. Sinc
landowner will lose some of his share of the crop as aresult o
planter leaving, why should the planter receive his full sharef
the improvements?®

Rav Pappa bar Shmuel again clarifies his ruling:
s 1y — Hesaid to [Raval:  xpmxp 8maw7 Ry — Imea
that the planter should receive only one-fourth of the improy
ment.”

The Gemara analyzes Rav Pappa bar Shmuel’s ruling:
1amY wix 31 12v — Rav Ashi thought to say that this me:
that the planter receives Xpy1 X377 Xy3™ — one-fourth

NOTES

1. All of the professionals listed by Rava are in a position to cause an
irreversible loss:

(1) Teacher of children: Once a child learns something incorrect, the
mistake is likely to remain with him throughout his life (Rashi).
[Tosafos disagree with Rashi’s explanation, citing a Gemara in which
Rava himself states that a mistake learned in childhood will likely be
corrected later in life (see Bava Basra 21a). They therefore explain that
Rava means here that the time spent learning the wrong information is
lost forever. See Ran for a defense of Rashi ; see also Chazon Ish to Bava
Kamma 23:2.]

(2) Vine planter: If the vineyard planted by the worker is not as
productive as it could have been, the landowner can never recover that
loss (Tosofos to Bava Basra 2la; see also Sma, Choshen Mishpat
306:20).

(8) Butcher: If a butcher slaughters an animal in a manner that is not
in accordance with the law, the meat may not be eaten. Even if the
butcher pays for the cost of the animal, there are certain losses for which
he will not be obligated to pay (e.g. the embarrassment to the host or
guests in not having meat at the meal). This loss is therefore considered
irreversible (Raavad, cited by Ran).

(4) Circumeiser: If the blood is not drawn out properly after the
circumcision, the child will be in mortal danger (Aruch from Shabbos
133b).

(5) Scribe: A scribe who makes mistakes when writing a Torah
scroll can cause an irreversible loss (Rashi to Bava Basra 21b, as
understood by Tosafos and other Rishonim), for there are situations in
which the mistakes cannot be corrected; e.g. where there are five
mistakes in a column (Raskba there, in explanation of Rashi). Other
Rishonim understand this to refer to a scribe who writes legal contracts.
Cf. Rashi above, 97a "o 1; see Tos. HaRosh here.

9. As long as the planter works in the vineyard that he planted,
he receives half the produce each year as pay. In addition, when
he leaves he must be compensated for his work in developing the
land. At issue here is how much compensation he receives for that
development.

We learned above (109a) that a landowner may not dismiss the planter
from his job. Similarly, a planter may not leave without permission of
the landowner (Rama, Choshen Mishpat 330:3; cf. Shach there; see
above, 1052 note 27). Kos HaYeshuos suggests that this is why the
planter in our case stated that he was traveling to Eretz Yisrael, for
otherwise he would not have been given permission to leave his post.

3. Rava thought that Rav Pappa bar Shmuel meant that the planter
should receive payment for the entire increase in the value of the field.

For example, if the planter developed an empty parcel of land
planting six vines on it, and each vine is worth one dinar (apart from
value of the grapes growing on it), the planter would receive a paymi
of six dinars when he left. Rava objects to this by pointing out that
landowner’s field played a role in this increase by nourishing the vi
until they grew to their current size. It is therefore not logical that
landowner should have to pay the planter the entire current value of
vines (Toras Chaim). .

4. This percentage of improvement is the same as the percentage
produce given to the planter while he is still working in the vineyar
(Rashi). Thus, the landowner would give the departing planter &
dinars in our example (Toras Chaim). ,

5. This arrangement could be viewed as if the vine planter had right
half of the vines, while the landowner had rights to the other half. The
would then each receive the produce coming from their respective hal
of the vineyard (see next note).

6. While the vine planter worked the land, the landowner received
the produce of the vineyard without having to hire anyone else to wor
for him. But if the planter leaves, the landowner will have to hire anar
to replace him, and he will have to pay this aris a percentage of the cro
in return for his work. For example, an aris contracting to care for
existing vineyard typically takes a third of the produce. Thus, ti
landowner will have to relinquish one-third of the produce out of his he
of the vineyard each year to pay the aris (Rashi). Although t
landowner will also be receiving two-thirds of the grapes from t
planter’s former share, that does not compensate him for the loss fro
his share. Since the landowner had to pay for those vines, he in effe
“purchased” them from the planter. Thus, whatever he profits
them does not make up for any increased payments he must make on ti
share that he received before.

This loss can be illustrated as follows: When the planter departs,
landowner pays him (in the case described in note 3) the worth of three
vines. This is tantamount to purchasing three vines from him. Thus,
while the planter was still working for the landowner (before th
“purchase’”), they were each considered to be in control of three vines;
under those circumstances, the landowner received the produce of “his’?
three vines, while the planter received his share of the vineyard fromt
other three (see note 5). But now that the planter leaves, the landowner
must hire an aris to work on his half of the vineyard and pay hima third
of the crop. Consequently, the landowner no longer receives the ful
benefit of his original share (Toras Chaim). 1

7. The Gemara will explain this immediately below.
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what will be the Jandowner’s share after he hires a sharecropper,
which is actually one-sixth of the vines.®

Rav Ashi based his view on the following statement:
TR 277 M3 M 37 KT — For Rav Manyumi the son of
RavNachumisaid: xn%mn Romx1Ri78 Ronw 9pwT xnxa —
In a place where a planter takes half the yield and a
sharecropper takes only a third,”” p1broxY w71 RYNW INRT —
should a planter wish to depart, ™% JpYom xmaw mb ram
— we give him his share of the improvement and remove him,
nran byab oo mmvny X597 0 13 — but in a way that the
landowner does not suffer any loss."”

Rav Ashi elaborates:
Npi1 K¥TT Ry3™ Rpbwa nms o — Now, [Rav Manyumi’s
injunction] is satisifed if you say that the planter receives
one-fourth of what will remain to the landowner after he hires a
sharecropper, which is actually one-sixth of the value of the
vines; "W — all is then well, because the landowner will not
suffer any loss by giving the planter that amount.™ wx KX
v Rya™ nany — But if you say that the planter receives an
actual fourth of the total value of the vines, XT3 m% 1y KXp
Rpr1 R399 nan Syah — the landowner will suffer a loss of
one-twelfth of the total.!?

The Gemara presents an argument for the planter to receive
one-fourth of the fotal value of the vines:
WK 215 qoir 377 M3 KUK 31 MY My — Rav Acha the son of
Rav Yosef said to Rav Ashi: mb mgv’;} — But let [the planter]
say to [the landowner], XpmxYmY 27771 80m nIx — “You
take three-fourths of the vines and give from your portion the
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proper percentage to the sharecropper, xn vy Xnm
ma RyTaY RPYa7 — while I will take one-fourth of the vines
do with my portion what I want.” Since the landowner will
own only four-and-a-half vines, he will pay an aris one-thir
that and keep two-thirds — three vines worth — for himse]f
will thus receive as much as he received before the planter
Whatever extra the aris will be paid for tending the oth
vine-and-a-half, he will be paid for working on the planter’s s
Thus, that amount should not be subtracted from the pom
given to the planter.n¥

Rav Ashi responds appreciatively:
anx — Hesaid: o1 nomw nwwp 3 — When you gett
tractate Shechitas Kodashim [more commonly known ds Zeu
chim], % "wpR)xn — come back and ask me your questions.

The Gemara cites a ruling mentioned above to mtrodu
another ruling made by the same Amora:!9
xon — The text above stated: 1M 377 3 "o a1 mx
Rav Manyumi the son of Rav Nachumi said: 5wt xqn
xpbn RUMK XY Xynw — In a place where a planter tak
half the yield and a sharecropper takes a third, Xynw !
1bnoX 31 — should a planter wish to depart, ™Y 1y
mY rpbom senaw — we give him his share of the improveme
and remove him, nva; bya Mo kb7 — butinaw
that the landowner does not suffer any loss.

The Gemara cites another ruling made by Rav Manyumi abo
vine planters:
TAIMI 377 113 M 37 My — Rav Manyumi the son of Ra
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8. When the planter leaves, the landowner will hire an aris and pay him
one-third of the produce of the entire vineyard, which will leave the
landowner with two-thirds of the crop. In our case, for example, where
the improvement to the field consists of six vines worth one dinar each,
the landowner would, in effect, have to set aside two vines to pay the
aris, leaving him with four vines for himself. [For purposes of
simplification, the six vines are assumed to produce equal amounts of
grapes.] Rav Ashi understood Rav Pappa bar Shmuel to be saying that
the planter receives at his departure one-fourth of the value of the four
vines that constitute the landowner’s new share of the entire vineyard.
He would get, therefore, one dinar — the worth of one vine. This
amounts to one-sixth the total number of vines [Y/sx?/s=%12=Ys] (Rashi, as
explained by Toras Chaim). [These fractions are calculated against the
total number of vines, and they take into account the fact that the
profits from the planter’s share cannot cause losses from the
landowner’s share. Rav Ashi will now explain why this formula yields
the fairest result.]

9. That is, in return for planting the vines, the worker receives half of
the produce every year, and he may work there forever. [Thus, he is
entitled to some compensation when he leaves.] However, an aris who
takes over an established vineyard receives only one-third of the
produce each year that he works there (Rashi).

10. That is, we must carefully calculate the percentages to insure that
the amount the planter is paid should not come at the expense of the
landowner (Rashi).

11. In the example given above of a six-dinar improvement, the planter
takes one dinar [the value of one vine], the aris takes [the produce of]
two vines, and the landowner receives the full benefit of the other half
of the vineyard — three vines — exactly what he received when the
planter was working for him (Rashi). Thus, the planter receives a share
of the improvement that does not come at the expense of the landowner.

12. In the above example, giving the planter an actual fourth would
mean that he would receive 1Yz dinars [one-fourth of the total of six]. In
the meantime, the aris would still take a third of the produce as his
share (two dinar’s worth). This would leave the landowner with only
22 dinars’ worth of produce, which comes to half a dinar less than he
was receiving when the planter was working in the vineyard. That loss
of half a dinar equals one-twelfth of the total value of six dinars
(Rashi).

13. The planter concedes that the landowner is entitled to contin
receiving the produce of half the vines. He argues, however, that th
payment he (the planter) receives for his share of the vines shouldb
calculated as if he had been given ownership of the vines themselves to
dispose of as he pleases. If this were actually done, it would only b
necessary to give the landowner 4'/2 vines to insure that he continued &
receive three vines worth of grapes. With only 4% vines the own
would have to pay the aris the produce of just 12 vines (one-third of hi
vines) and he would keep three vines worth for himself — exactly whal
he received before! The remaining 142 vines would belong to the plant
who could sell them to anyone he wished. If he sold them to a thir
party, that party would have to either tend the vines himself or hire ar
aris to do so for him. If he chose to hire an aris, he would have to pa
him one-third of the crop (half a vine worth), but this would obviousl
be an expense incurred by the buyer and would not come off th
purchase price. Therefore, even if the planter chooses to sell his 1
vines back to the landowner (which he in effect does by taking paymen
for the vines rather than title to them), the cost of paying an aris to car
for those vines should be borne by the landowner, not the planter..

Accordingly, the planter should be paid for 1'/2 vines — one-quarter 0
the total vines — and not just the sixth that Rav Ashi suggested (Rash
as explained by Toras Chaim; cf. Maharshal and Maharsha). '

14. Rav Ashi complimented Rav Acha, noting that it required a sharp
mind to ask such a penetrating question. Rav Ashi therefore told Ra
Acha that when he studied the difficult tractate Zevachim — called her
owp neny, literally: The Slaughter of Sanctified [Animals] — h
should come back to Rav Ashi and challenge him with his question:
which Rav Ashi would attempt to answer (Rashi’s first explanation
Rashi notes that as a result of this question Rav Ashi retracted hi
position, Hence, the Gemara introduces it above as “pm% wx 11 7
“Rav Ashi thought to say,” because Rav Ashi later changed his mind as
a result of Rav Acha’s question.

[Rosh, however, understands Rav Ashi’s response to be a diversion.
In reality, Rav Acha’s question does not pose a difficulty because it.is
based on the premise that the planter owns rights to the actual vines.
But in reality the planter is not empowered to sell any of the vines to a
third party; he is entitled only to receive payments for the produce and
improvement, not the vines themselves. See also Ramban at length]

15. Tos. HaRosh.
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Nachumi said: R2p xpip — From an aged vine that withered
and no longer produces, X399 — the vine planter receives half
the vines.'!  xnm mowy — However, if a river washed away
[the vineyard], Xyam -~ the planter receives only one-fourth
of the vines.t'”

The Gemara presents a similar case:
P Yy manb XprTid pownT K133 K1 — There was a
certain person who mortgaged"® a vineyard to his fellow for
ten years. Under this arrangement the lender was to receive the
produce of the vineyard as installment payments for the debt.
1w wany wp) — [The vineyard] aged and withered after five
years, as expected.™ The lender now claimed the dead vines for
himself. =px wax — Abaye said: w7 X7'® — [The dead
wood] is considered produce of the vineyard; therefore, the
lender may takeit.”® =px x37 — Ravasaid: mnxap — [The
wood] is considered principal, i.e. part of the land itself; rp%M
yp7p 3 — therefore, land should be purchased with [the
proceeds] of the sale, nimm Y2k X1M — and [the lender]
consumes the produce of that newly purchased land until the
expiration of the security term.!!

The Gemara questions Abaye’s opinion:
mmm — They challenged Abaye from the following Baraisa:
y¥p1 ix 1oaxa w2y — If THE TREE that was given to a lender as
security WITHERED and died ORIT WASFELLED, i3 010K ipny
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— BOTH OF THEM [i.e. both the borrower and the lender]
FORBIDDEN TO take IT and use it for wood.”?  1wy1 1312 ~ WHa
SHOULD THEY DO with such trees? mwy% 1131 — THEY SHOULD
BE SOLD AS WOOD; Y2 172 NMp%n — AND LAND SHOULD BR
PURCHASED WITH [THE PROCEEDS] of the sale, ninme baix &y
— from which [THE LENDER] CONSUMES THE PRODUCE until t}
expiration of the security term.

The Gemara now explains its challenge from this Baraisa
Abaye: "
y¥pr7 Kurn war kb 1xp — Does the Baraisa not speak of.
withered tree whose case is comparable to that of the felled
tree?®!  sypya pypinn — Just as the felled tree was presumah
cut down in its proper time [after it stopped bearing fruit],
inr3 w321 — so too the withered tree of which the Baraisa speaks
must refer to a tree that withered in its proper time [at the age
when such a tree normally dies].®®  yp1p 173 MR% 0P — Ye
[the Baraisa] teaches: LAND SHOULD BE BOUGHT WITH [THE
PROCEEDS] nimp b3ix w1 — from which [THE LENDER]
CONSUMES THE PRODUCE. "1 X372 Xnbx — We thus see that
[the tree] is considered principal even though it withered at
normal age!®! — ? —

The Gemara defends Abaye:
x5 — No! That is not the proper interpretation of the Baraisa.
The Baraisa should actually be understood in the following way:
wart X111 y¥py — The Baraisa speaks of a felled tree that is

NOTES

16. [When a vine grows old and no longer produces, it is cut down] and
the dead vines are divided equally between the planter and the
landowner. Since it is normal for vines to age and die and be cut down
for their wood, the wood left over is viewed as part of the produce of the
vine. These dead vines are treated much the same as vines that were cut
off [to prune the tree] during the lifetime of the vineyard, to which the
planter is entitled to half. [Since it is understood that vines must be
pruned at regular intervals, the prunings are viewed as products of the
vine to be divided between owner and planter. Similarly,] since the
eventual death of the vines is anticipated at the time they are planted,
the wood of the dead vines is an expected “product” of the vineyard, to
which the planter is entitled to half (Rashi).

17. A flooding river sometimes uproots entire vines, or depletes the
soil so that it cannot produce crops for a long time. In either of these
cases [the vineyard is considered dead and the planter-owner arrange-
ment has come to an end]. The vine planter and landowner therefore
divide the wood. However, because this is an unusual occurrence, this
case is treated like that of a vine planter who leaves the field earlier
than normal [i.e. the prematurely dead vines are not considered the
normal “produce” of the vineyard but rather the remnant of the
“improvement” of the land]. Since the vine planter receives only
one-fourth of improvements he made to the land, he receives only
one-fourth of the wood [which is all the improvements are currently
worth] (Rashi).

This is apparently difficult. We learned above that the reason the vine
planter receives only one-fourth of the improvements (rather than half)
is because the landowner will have to hire an aris to replace the planter.
But that argument is not relevant in our case, where the vineyard has
been wiped out! From Tosafos (%31 111) it seems that it is standard for
a planter to accept upon himself to take only one-fourth of the
improvements if he leaves the vineyard sooner than expected — for any
reason whatsoever. [Thus, although the rationale for a one-fourth share
does not apply in this case, the rule nonetheless applies contractually.]

18. The lender was to deduct a fixed amount from the loan for each year
that he used the field. Alternatively, this refers to an arrangement
known as a Surean security (see above, 67b), in which the lender is
granted the use of the borrower’s property for a predetermined amount
of time as payment for the loan (Rashi). [See above, 67b note 12 for a
lengthy discussion of these two types of arrangements.]

19. That is, this was the normal time for the vineyard to wither and die
(Rashi; see note 26). [See Maayanei HaChochmah , who asks why the
lender would accept the vineyard as a ten-year security if he knew that
it would wither after only five years.]

20. [The borrower would then have to find new resources to pay off the
remainder of the loan.} '

21. In this way, the borrower retains the newly purchased land as his
principal, with the landowner taking the produce from that new
principal.

Tosafos and Tos. HaRosh ask why this case is different than the case
of the vine planter cited previously. In that case, the vine planter was
allowed to take half the withered vines because they were considered
produce. Why does Rava deny a lender holding a vineyard as security
the same privilege? Rashi seems to anticipate this problem by implying
that the wood that remains at the end is not by definition produce but
is viewed as such only because this is the understanding between a
planter and landowner (niy "1 xny; see Rashi xao xoyp i1771). [Because
the planter planted the vines and cultivated them, he thus expects to
receive a share of what remains of them, just as he receives
compensation for them if he is dismissed from the vineyard.] Because o
this understanding, the wood that remains at the end of the natural life
of the vines is viewed as their final “‘produce.” But objectively speaking,
the wood is not produce but principal (according to Rava). Therefore; a
lender holding a security, who has rights only to the produce of the
vineyard but not to the vines themselves, does not receive any of the
dead vines outright. Rather, they are considered the principal of the
borrower and they must therefore be sold for land, to preserve that
principal for him.

22. Le. neither is permitted to chop the tree into logs and use it for fuel
If the borrower burns the wood, he consumes the principal of the lender
[since the profit of the tree is repaying his loan; see note 18]. Similarly
if the lender burns the wood, he consumes the borrower’s principal
[since the tree is supposed to revert to him once the loan is paid] (Rash
above, 79a; see note 12 there).

23. [The juxtaposition of the two cases in the Baraisa indicates that they
are similar.]

94. The case of a felled tree is presumably referring to one that no longe
produces fruit, because people do not cut down a fruit-bearing tree
(Rashi). [In addition, it is prohibited to cut down a fruit-bearing tree. It |
is therefore unlikely that the Baraisa would base its case on someone
violating this prohibition (Tosafos, from Bava Basra 26a).] Hence, since
the first case of the Baraisa refers to a tree that was cut down at a point
when it is common to do such a thing, the second case too must refer to
a tree that withered at an age when trees normally wither.

95. For if it were considered produce, the lender would be allowed to
keep the wood outright. ‘
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comparable to the case of a withered tree. i1 ~ba war m
— Just as the case of the withered tree refers to a tree that
died not in its proper time [it died unexpectedly],®® yx¥p1 K
izar XY3 — so too the case of the felled tree refers to a tree
that was cut down not in its proper time [but while it was still
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bearing fruit].’?”

The Gemara attempts again to refute Abaye: ;
ynw xn — Come, learn a proof from the following Mishnah
DRy oon oupy A7 1993 — If an inheritance of OLD VINES o
OLIVE TREES FELL TO HER,®

NOTES ,

T, withered, connotes something
unexpected. When referring to a tree that dried out because of its age,
the Baraisa uses the term 11, aged (Tosafos).

Since the tree withered unexpectedly, its wood is not considered
produce but principal even according to Abaye. [As we learned above in
the case of the planter,] even one who enters a vineyard with the
expectation of receiving a share of the wood at the end of the vines’
natural life does not expect to receive a share should they die
prematurely (Rashi). Rather, that wood is treated as principal, which
should be sold to raise money for the purchase of more land.

26. The term used in the Baraisa, wa

27. [However, a tree that died at its expected time would be treated
produce, not principal, as Abaye ruled.]

928. Kesubos 79b. The Mishnah discusses what to do with property itent
that a woman inherits from her relatives after her marriage. By law
these are treated as xn 'vm, melog property. Accordingly, the Wil
retains ownership of the principal while the husband may use th
property and keep all produce and income that derives from it.

29. After the woman married, her father died, leaving her thi
inheritance (Rashi).
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yyY 1139 — THEY SHOULD BE SOLD FOR WOOD; 173 npbm
/277 — AND LAND SHOULD BE PURCHASED WITH THEIR [PRO-
EEDS], Ni1D 52X Xy — from which [THE HUSBAND] CON-
UMES THE PRODUCE. It is thus apparent from this Mishnah that
withered trees are considered to be the principal of the field, not
ts produce.) This contradicts Abaye’s view. — ? —

The Gemara offers two answers:

P RIK — Say that the Mishnah means: They became aged,
withering unexpectedly. In that case Abaye agrees that the wood
s considered principal, not produce.”  xyx niyan) — Or, if
ou prefer, say in defense of Abaye:  xw1a% Xypwpix m kb —
id we not establish that Mishnah to be referring to 1953w yian
anx T3 A7 — a case where [the old trees] that fell to [the
ife] were growing in another field, not her own? Therefore,
ven - according to Abaye, the husband may not take them
utright, X3P X192 Xp7 — because if he does, the wife’s
rincipal is consumed.®

_ The Gemara digresses to discuss another ruling about land held
as a security for a loan:

BNo AW A M T Xuw X — There was a certain
ontract in which the security term was written as an unspeci-
ied number of years. why amx mbn — Subsequently, the
ender said that the term was three years, nmw nx mb —
hile the borrower said that the term was only two years.
70% 3331 mon or1p — Meanwhile, the lender went ahead
and consumed the produce of the third year before the borrower
ould take him to court. The borrower demanded payment for
hat produce.  1ax3 ™ — In this case, who is believed?

The Gemara presents conflicting opinions:
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"nx 1 a7 — Rav Yehudah says:  xpnpimbya npma vpap -
The land stands in the possession of its owner [the borrower];
the borrower may therefore collect payment for the disputed
produce from the lender who fook it.® mx X132 27 — Rav
Kahana, though, says: mmp 1mh31x npina ning — The fruits
stand in the possession of the one who consumed them [the
lender]; the lender is therefore not obligated to compensate the
borrower for them.®

The Gemara decides the law:
K372 277 N2 ’xna%m — And the law is in accordance with
RavKahana, wmp 1m53iR npima nimo 1yt — who said that
the fruits stand in the possession of the one who consumed
them.

The Gemara asks:
M 277 mona ’n3%mT 19 xunp &M — But it has been
established for us that the law is in accordance with Rav
Nachman in monetary cases, NIy MYya npIT2 YRR KT —
and he said in a circumstance similar to this one [in a dispute
involving rental payment for the use of a bathhouse] that the
land [i.e. the bathhouse] stands in the possession of its owner,
and the tenant must pay him the rental.” — ? —

The Gemara explains why the ruling of Rav Nachman is not
applicable here:
K17 mbyRY K7y K57 xnbm oni — There, in Rav Nachman’s
case, the dispute was about something that does not stand to
become known. Consequently, no harm could result from ruling
in favor of the owner of the bathhouse. xTay1 Xnbm xan
xv1 mbyxb — But here, the dispute is about something that
stands to become known.  1rmwn XDy Mn X7 Mm0R)
— Therefore, in this case, we do not take the risk of bothering a

. The Rabbis instituted that the husband should receive the produce or
ncome produced by any property that his wife inherits, with the wife
etaining ownership over the principal. Therefore, if the withered trees
ere considered produce of the field, the husband would receive them
utright. Since the Baraisa requires them to be sold to preserve their
alue for the wife, it is obvious that the trees are still considered
rincipal even after they have withered (see Rashi; see Tosafos to 109b
03 1779).

. That is, the Mishnah does not mean that the wife inherited trees that
ere already aged. Rather, when she inherited the trees, they were still
roducing fruit; but they unexpectedly withered and died. Since the
ees withered before the end of their normal life span, even Abaye
iews the wood as the principal (see above, 109b).

- The Gemara in Kesubos (79b) interprets the Mishnah to be referring
0 old trees that the wife inherited in a field belonging to another party.
n that case, were the husband to take the withered trees as produce,
here would be absolutely nothing lefs to the woman from that
inheritance (Rashi). Therefore, even Abaye agrees that the trees should
¢ sold for new land to preserve their principal for the woman. If,
owever, she had inherited the land along with the trees, the withered
ees could be considered produce, since she would still be left with the
and as her principal (Raavad in Shitah Mekubetzes). {According to this
nswer, the Mishnah can be referring to trees that were already aged
then she inherited them, as first thought.]

; his refers to a contract for a Surean security (see 109b note 18). Such
Contract normally states that after a certain number of years in the
ands of the lender the field will revert to its owner, the borrower. This
ontract, though, stated only that “after the completion of these years”
he land would revert to the owner, without specifying how many years

As discussed many times in this tractate, a basic principle of Torah
W regarding monetary litigations is g oy tramn xyinn, The
urden of] proof is on the one who seeks to exact [] 'property] from his
llow.] Thus, according to Rav Yehudah, we award the disputed
PQduce of the third year to the borrower because he commands
Tésumptive ownership of the land from which it grew. This is so even

NOTES

though the borrower did not take the lender to court until the lender
had already consumed the produce. Since the lender was not justified in
taking the produce, the fact that it is now in his physical possession
does not affect the law (Rashi). [See also below, note 7.]

6. According to Rav Kahana, the main factor to consider here is that the
lender had already taken the disputed produce into his possession.
Since the produce is in the lender’s possession, the burden of proof is
upon the borrower to exact that property from the lender. The
borrower must therefore prove that the term of the security was for
only two years. Without such proof, the lender need not return
anything to the borrower (Rashi).

7. This refers to the case discussed above (102b), where someone leased
a bathhouse for one year, with the rental fee established at “twelve
dinars a year, one dinar a month.” The Gemara there debates how
much the renter must pay during a Jewish leap year when a thirteenth
month is added. According to the first of these phrases, “twelve dinars
a year,” the renter should have rights to use the bathhouse during the
entire year for twelve dinars; but according to the second phrase, “one
dinar a month,” he should have to pay an extra dinar for the thirteenth
month. Rav Nachman rules in that case that the owner can demand
payment for the thirteenth month even if the renter had already used
the bathhouse that month, because the bathhouse is in its owner’s
possession (Rashi). Even though the renter possesses the disputed
money, he must pay it to the bathhouse owner since the cause of the
dispute was apparent before he occupied the bathhouse on the
thirteenth month. Before the thirteenth month, the court would
certainly have ruled in favor of the owner. Therefore, if the renter goes
ahead and uses the bathhouse during the disputed month, he must pay
the owner for its use (Rashi above, 102b). That case is apparently
analogous to the present one, where the lender had already taken the
produce of the disputed third year. If we follow Rav Nachman’s ruling
(in the case of the bathhouse), we should order the lender to pay for the
produce, since the land certainly belongs to the borrower, and the cause
of the dispute [the ambiguity in the security document] was apparent
before the lender took the produce. Yet here, the Gemara rules that the
lender need not pay for the produce since he had already taken it into
his possession.
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court two times by ruling in favor of the owner of the land [i.e. the
horrower).18l

The Gemara discusses the case of another dispute between a
ender and borrower regarding land being held as a security:®
wnn iRk myn — Consider a case where the lender says that he
has rights to the land for five years, 5w 7nix m> — while the
borrower says the term was only three years. The lender had
already benefited from the land for three years; thus the borrower
was demanding its immediate return, while the lender claimed
that he could keep the land for another two years. mnxmb 1y
w15 — [The borrower] said to [the lender], “Bring me your
contract of security.” "% v27'R K0W M5 mx — [The lender]
replied to him, “Ilost the contract.”

The Gemara cites a ruling:

77im 31 K — Rav Yehudah said: 1oy mYn — The lender is
bélieved to say that the security term was five years, w3 x7ian
712 K1 MR X — since, if he had wanted to lie, he could have
claimed, “I purchased [the land] from you.”’t%

The Gemara offers a dissenting opinion:

WK 217 K59 21 MY 1K — Rav Pappa said to Rav Ashi: 21
TTIT 277 K7 WY 87120 KD Ry 311 131 — Rav Zevid and Rav
Avira do not agree with that ruling of Rav Yehudah. xn
xnyy — Why do they disagree? 1xp 8man%T 1 KUY R —
Because regarding such a contract of security, since it is subject
to beused for collecting the produce of the field for only a limited
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amount of time, 77 "y MM — [a lender] is certainly care-
ful with it. We must therefore assume that the lender did not
actually loseitashesaid. mmuwy mwasTRITwasm — Rather,
he is concealing his contract, RXn7wm W PRTR YR 120 —
thinking that he will consume [the produce] of the field illegally
for an additional two years,")

The Gemara now raises an objection to Rav Yehudah’s state-

ment that if the lender would say that he had purchased the land,
he would be believed:
Wwir 319 k27 Y 1R — Ravina said to Rav Ashi:  mnyn Xhx
— But now that an occupant is believed to say that he purchased
the land (even where the original owner is claiming that it was
given only as a security), a potentially dangerous situation is cre-
ated by X707 XRiawn 80 — this Surean security, Tanym
1371 — where they typically write the following in the contract:
1"ox xuw obyima — “At the completion of these years, pismn
no3 x‘:: X7 Xy X — this land shall leave the lender s possession
without the borrower having to pay any money.” mWwiaD7 KW
KRIwn '11;\:]5 — For if after three years [the lender] conceals
the document of security 13 xw1mpY 0K — and says, “I
purchased [the land] from you,” ypvimnT M1 70 — he would
indeed be believed! xn%m 1137 "3pnn 31 — Now, would the
Rabbis institute something ~T'05 [*1'%] 72 'nx7 — that can
lead to the borrower sustaining an unfair loss of his land?"* What
can the borrower do to protect himself against the lender claiming
after three years that he purchased the land?t®

The Gemara concedes that we should normally rule in favor of the
person who owns the property that is the source of the item under
dispute. In our case, this would require the lender to pay for the disputed
produce, since the borrower commands ownership of the land. But since
we have no actual proof that the borrower’s claim of two years’ use is
e, it is possible that the lender will one day produce the witnesses
gned on the contract and they will testify that the lender was in fact
entitled to three years on the field. The court would then require the
rrower to pay back the lender the money for the fruits that the court
rlier ‘allowed him to collect from the lender. Hence, to avoid the
possibility of the court having to order two payments, we rule that the
nder does not have to pay for the disputed produce. In the earlier case,
ough, there is no such concern, because that dispute can never be
ed (see Rashi). There, the dispute is based on the legal question of
hich phrase is primary — the first phrase (which set a yearly rate) or
e second phrase (which set a monthly rate). This is not something that
_be.proven either way. The owner of the bathhouse may therefore
llect payment from the renter, since he has possession of the property
t s the source of the dispute. See Tos. HaRosh ; see also Shach 317:9.

Whereas in the previous case the dispute between the lender and
rrower was based on an ambiguity in the contract, the dispute in the
10wing case resulted from the lack of any contract on hand (Rashi).

. Literally: it [the land] is purchased in my hand. If the lender had
aimed that he purchased the field from its original owner, the bor-
wer; he would have been believed. This claim would be successful even
ough he eould not produce a deed, because he had already benefited
om the land for three years. [The Rabbis ruled that someone who
upies a parcel of land for three years unchallenged is believed to say
at he purchased it from its owner. These three years of occupancy are
led the years of chazakah. This principle is discussed at length in the
d chapter of Bava Basra, 28a ff.]

Rav Yehudah therefore maintains that, in our case, where the lender
d already used the borrower’s field for three years, he is believed when
ays that he is entitled to retain the security land for another two
s. This is based on the principle of migo (literally: since), which is
rally explained as follows: A dishonest litigant would prefer to enter
stronger plea rather than a weaker one. Therefore, if a litigant enters
weaker plea, the court assumes that he is telling the truth. Thus, in our
¢, the lender is assumed to be telling the truth about the produce of
e two additional years, since if he wanted to gain it illegally he could
e advanced a claim that would be of greater benefit to him — that he
d bought the field outright.

NOTES

11. Rav Zevid and Rav Avira maintain that we cannot apply the migo
principle to our case, because the lender’s claim of losing the contract is
clearly false. Since documents of security are needed for only a limited
time (for collecting produce until the term of the security expires) a
lender would not lose it. We must therefore conclude that this lender did
not lose his security contract; rather, he is concealing it in order to
receive an extra two years of produce. This is unlike a deed of sale, which
a buyer needs for an unlimited time as proof of ownership. In that case
the Rabbis ruled that since it is highly impractical for a buyer to guard
a document forever, he is expected to keep his deeds for only three years
(after three years, people believe that if no one has challenged their
ownership until now, no one ever will). Therefore, if after three years on
the field someone claims that he bought the field and lost the deed, he
is assumed to be telling the truth (Rashi).

[Even though a migo argument gives credence to one’s claim, such a
claim is never believed against witnesses to the contrary. In the case
under discussion, the strength of the argument against the lender’s
claim that he lost the security document is tantamount to that of
witnesses. Therefore, even though his claim is based on a migo, it cannot
be accepted.]

12. [As explained above (see 67b note 12), the Rabbis instituted the
Surean security to avoid the Biblical prohibition (see Leviticus 25:36) of
charging interest for a loan to a fellow Jew.] But why would the Rabbis
institute a practice that [while successfully avoiding the prohibition
against taking interest] sets up a situation which could lead to fraud at
the expense of the borrower? (see Rashi).

13. This objection against Rav Yehudah’s ruling adds to the previous
one, raised by Rav Zevid and Rav Avira. They objected to Rav Yehudah’s
application of the migo principle in this case. Ravina questions the
ruling on which Rav Yehudah based the migo: viz. if someone claims
that the person occupying his land for the last three years is holding it
as a security whose term has now expired and the occupant counters
that he bought the field, the occupant is believed (see Rashi).

Ravina does not necessarily disagree with Rav Yehudah’s actual rul-
ing on this point. A person is indeed believed to say he bought the field
that he has been occupying for the past three years. (It makes no
difference whether the challenger claimed that the land was stolen or he
claimed that it was being held as a security.) Rather, Ravina is asking
why this ruling does not undermine the Rabbinic enactment of the
Surean security (Tosafos ; see Ramban).

[The Rishonim note that this aspect of Rav Yehudah’s ruling was
never disputed by Rav Zevid and Rav Avira. They objected only to Rav
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Rav Ashi answers:

b 1 — He said to [Ravinal: 1331 m% wpn nng — There,
he Rabbis also enacted X172 ™3 Kpov a0 Ry X ™MpT —
hat the owner of the land pays the land tax to the government
and digs the ditch around its borders.? Therefore in the case of
urean security there can be no mistake as to the identity of the

pob 2T K91 K113 A% N1 Ryx — But regarding land that

does not have a ditch and for which one does not need to pay

heland tax,"® »xn — what will prevent the lender from falsely

aiming that he purchased the land?

Rav-Ashi replies:

n5 1 — He said to [Ravinal:  »mm% mYyaix — [The field’s

owner] should have protested before three years elapsed.t™
Ravina counters:

<marx K5 — If [the owner] did not protest,

event him from losing his field?

Rav Ashi answers:

MWoIR ToDKT K11 imK — If the owner did not protest, he is the

one who caused his own loss. Therefore, the Rabbis did not

sccount for that possibility when instituting the arrangement of a

Surean security.®

1kp — what will

The Gemara discusses a similar dispute between a sharecrop-

r and the landowner:

772 ymRY ik v1x — If a sharecropper said, “Iwent down

work the field for payment of half of the produce,” nvan by

7731 Wowh ik — while the landowner said, “I sent him
wn to the field for payment of a third of the produce,” m

mx) — who is believed?

he Gemara cites two responses:

R 77m 271 — Rav Yehudah said:  yox3 nman Sya — The

downer is believed. =nx am 31 — Rav Nachman said:

tnichihibiek) Yan — It all depends on the local custom.

The Gemara analyzes these statements:

b5 Kb nmym map — [The students]®® assumed that [Rav
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Yehudah and Rav Nachman] do not actually disagree with one
another:  xabp xp™Mx w7 xnxa ko — Rather this state-
ment of Rav Nachman is referrlng to a place where a
sharecropper takes half of the produce for hispay; Xnxa Xy
rnbn Rk Spw — while this statement of Rav Yehudah is
referring to a place where a sharecropper takes a third of the
produce for his pay. Rav Yehudah agrees with Rav Nachman that
we rule according to the prevailing custom. His statement that we
believe the landlord (who said that the payment was a third) is
limited to a case in which the local custom was to pay a third.
The Gemara explains that Rav Yehudah and Rav Nachman do
in fact disagree with one another:
HRMW N27 M3 MM a7 Y mx — Rav Mari the son of Shmuel’s
daughter said to [those students]: 2K =nK 1377 — Thus said
Abaye: w95 X378 KoK ipwT X1nx3 9wx — [Rav Yehudah
and Rav Nachman] disagree even regarding a place where a
sharecropper usually takes one-half of the produce. 73m 31
1281 N2 5ya g — Rav Yehudah says that the landowner is
nevertheless believed in his claim that this particular sharecrop-
per agreed to be paid only one-third of the produce; a7 —
for if [the landowner] wanted to lie, N1 m’p‘g} th L1}V
he could have said that [this worker] is my hired employee or
my farm hand.™ The landowner is therefore believed to say that
the worker is a sharecropper who agreed to receive only one-third
of the crops as his pay.?V

The Gemara discusses a case in which a person dies leaving a
debt, and his creditor wishes to collect land from the debtor’s
estate as payment of the debt. The land in question had been
improved since the loan was made, but it was not known whether
the debtor himself or his inheritors had made the improvements:
1MIWT 1N DK omint — If the orphans of the debtor say,
“We improved the land, and may therefore keep the improve-
ments,” @AW DMK IRIK 210 Yya1 — but the creditor says,
“Your father 1mpr0ved it, and the improvements may therefore
be collected,” mun x% m Sy — upon whom does the
burden of proof rest??

hudah’s use of this law as the basis for a migo. Accordingly, Ravina’s
stion is not limited to the opinion of Rav Yehudah (see Tos. HaRosh,
n; see also Nesivos HaMishpat 150:5 regarding Rashi’s view in this
tter).]

. Wehave learned (103b note 17) that ditches were commonly dug
ound the boundaries of a field.

hat is, the Rabbis did account for the possibility of a fraudulent
claim by the lender. They included in their enactment of a Surean
curity that the borrower take responsibility for the land tax and the
tch around the field. Because of this arrangement, we would know
at the lender is holding the land only as a Surean security, and not as
urchased property. Rav Yehudah’s ruling, which assumes that the
cupant is believed to say that he purchased the field, is limited to a
where the challenger had not performed these services (Ramban ).

ertain properties were exempt from the land-tax, and in addition
an unrelated reason] did not have a ditch around their border
ashi). [The Gemara in Succah 45a calls a tax-exempt land xnbp. This
Dossibly the source for Rashi’s reference to the land discussed here as

he borrower should have protected himself by declaring before
esses that the land is his and that the person occupying it is his
tor who is holding it merely as a security (Rashi).

he Gemara thus successfully explains why an unfair loss cannot
t from Rav Yehudah’s ruling (viz. we accept an occupant’s claim
he bought the field, even though the original owner claims that the

NOTES

land was being held as a security). Where land is being held as a
security, the original owner should protest the lender’s occupancy
before three years elapse. If he fails to do so, he must bear the loss.

19. Based on Rashi to Beitzah 36b and Megillah 4a.

20. A o is a worker who is hired for a fixed period of time. A vp% is
someone hired for the reaping and harvesting seasons. In either case,
the worker receives a fixed monetary payment, rather than a share of
the produce (Rashi here and to Eruvin 64a).

21. Here also Rav Yehudah utilizes the principle of migo: We do not
suspect the landowner of lying when he claims that the aris agreed to
accept only one-third of the produce. If the landowner wanted to
defraud the worker he could have claimed that the worker was not an
aris at all. Rather he was a hired hand, who does not receive any
produce from the field.

Rav Nachman, though, disagrees with Rav Yehudah’s use of the migo
principle here. Just as a claim based on a migo cannot outweigh the
conflicting testimony of witnesses, so too it cannot outweigh a claim
that is based on local custom. Therefore, if the local custom is that an
aris receives one-half of the produce, the landowner is not believed to
say that the agreement was for only a third of the produce (Nimukei
Yosef; cf. Yad David).

22. If the orphans had improved the land, they would not have to give
the improvements to their father’s creditor (Rashi; see also below, 110b
note 19). But if the improvements had been made before they inherited
the land, they would have to surrender the improvements.
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The Gemara presents an opinion:
anb Ky 121 120 — R’ Chanina was inclined to say:  Ry1§
xpv mm npma — The land stands in the possession of the
orphans, X7 XY 2in bya Syy — and consequently the
burden of proof is upon the lender.!”
A dissenting view is cited:
X230 K317 17 10K — A certain elder said to them:® =mx 7
1 131 — Thus said R’ Yochanan: iy kv mminm by -
The burden of proof is upon the orphans.
This is explained:
Xnyy '®p — What is the reason for this ruling? 113 RyIxX
xnnm XymanbT — Sinee the land is subject to collection by the
creditor, ~Xm7 X137 ]R3 — it is considered as if it were
already collected and in the possession of the creditor. oy
mxn xany print — Therefore, the burden of proof is upon
the orphans to collect payment from him for the improvements.”
The Gemara cites support for R’ Yochanan’s ruling:
wax "mx — Abaye said:  xpan m2 125 qx — We also learned
this in a Mishnah:¥ o1 1 pooI0IR M1 poY — Regarding a tree
that is located near a town, if IT IS UNCERTAIN WHETHER [THE
TREE] OR [THE TOWN] CAME FIRST, Y¥ip — [THE OWNER OF THE
TREE] MUST CUT it DOWN, 0"°7]n1111K) — AND [THE RESIDENTS
OF THE TOWN] NEED NOT PAY him compensation.® 1»3 xabx
X Y71 — We thus see that since [the tree] is subject to be
cut down, ™Y pKR — we say to [the owner], M7 MK
Sipw — “Produce a proof and collect compensation.” a1 X371
x1vw 181 — Therefore, here also with regard to this case of a
debt document, xpwp Kpmany7 P — since [the land] is
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subject to collection, N7 X123 |82 — it is considered
it were already collected; X7 N7 Tainm 91 — h
the burden of proof is upon the orphans to collect comper
tion for the improvements.®

The Gemara continues its narrative of this case:
Iaws mpRT s mnanns — The orphans eventually p
duced a proof that it was they who had improved the fi
They therefore were entitled to compensation for the impr
ment. '
1Y 1phon 1 — When we settle their claim, 13pR50x
119 — we do so with land."” Le. the creditor leaves them a port
of their father’s land which is equivalent to the value of
improvement.'® '

The Gemara rejects this view:
x¥1 X9) — But this is not so. 1Y P70 M2 — Actually
settle their claim with a cash payment for the value of
improvement, 1AMI37Tn — as can be seen from a ruling of R:
Nachman. bXww 7y 1ama 31 7ox7 — For Rav Nachm
said in the name of Shmuel: MW Ny B RV MYHY -
three people we assess the improvement that they made to
land, ©MT [NIX Py — and we remove them from the!
with a cash payment for the amount of that assessment; jnia'a“
— and these three people are the recipients named in the fol
ing cases: vwph "3 — a firstborn pays cash for impr
ments made by an ordinary son;® omint? awx naInMan
— a creditor, or a woman collecting her kesubah, pays cash
improvements made by the orphans;™®  nimp5% 2in bya

NOTES

1. [That is, since the orphans inherited this land from their father, the
land together with its improvements is under their control. The lender
must therefore produce proof in order to take the improvements from
them.]

9. An alternative version of the text reads x3p X ™% ", A cerfain
elder said to him [R’ Chanina] (see Dikdukei Sofrim; see also the texts
of Rif and Rosh).

3. The ecreditor has the right to collect the land as is, no matter who
improved it. At issue is only whether he must pay the orphans for the
improvements. The orphans must therefore produce proof that they are
the ones who improved the field in order to exact such payment from the
creditor (Rashi poo vy cf. Tosafos a0 i1 with Maharsha, Shitah
Mekubetzes ; see Ramban and Shach, Choshen Mishpat 115:33 at length).

4. Bava Basra 24b. The Mishnah there rules that it is prohibited to plant
carob or sycamore trees within fifty amos of a town. [Other trees must
be distanced twenty-five amos from a town.] Furthermore, if one owns
a tree that stands too close to a town, he must remove it, regardless of
whether the tree was planted before or after the town was built. How-
ever, if the tree was planted before the town was built, the residents of
the town must compensate the owner of the tree; if the tree was planted
after the town was built, the owner receives no compensation. In the
section of the Mishnah cited here, the Mishnah discusses a case where
it is not known when the tree was planted (Rashi).

5. The owner must certainly cut down his tree. The question is only
whether he should receive compensation for it (see previous note). Since
the residents of the town are in possession of the money, the burden of
proof rests upon the owner of the tree to collect that money from them
(Rasht).

6. This case of orphans paying their father’s debt is similar to the case
of a tree planted near a town. The creditor certainly has the right to
collect the land with its improvements. (Even if the orphans were the
ones who had improved the land, they receive only monetary compensa-
tion for those improvements, as the Gemara concludes below.) The only
question is whether the creditor is obligated to pay compensation to the
orphans for the improvements. To this we say that since he is holding
the money, the burden of proof rests upon the orphans to collect it
(Rashi).

7. Literally: when we dismiss them, we dismiss them with land.

8. R’ Chanina thought that since the land had originally belonged to the

father and was still under the control of the orphans when they madet,
improvements, their compensation should be a parcel of that land eq
in value to their improvements (see Tosafos). .
[Kos HaYeshuos notes that this is the basis for R’ Chanina’s o
opinion (cited above) that the burden of proof rests upon the cre
Since, according to R’ Chanina, the creditor could nof collect the ent
land if the orphans had in fact made the improvements, the land ca
be viewed as being in his possession. This case is different from tha
atree planted near a town, where the tree has to be cut down in any ¢
(see note 6).]

9. This refers to a firstborn son and his brother who improved an inh
ited field before they divided it between themselves. The Gemara
Bava Basra (124a) states that the firstborn does not receive a doubl
share of the improvements to the field, even though he does receiv
double share of the field itself. This is based on the principle tha
firstborn receives a double portion only of property that was in
father’s possession when he died (see Deuteronomy 21:17). Theref
since at the time of the father’s death the field was not yet in thi
improved condition, the firstborn does not receive a double share of
improvements. Rather, he receives a tract of land twice the size of
other brother, and then pays the brother for the amount of impro
ments due him. This comes to one-fourth of the improvement foun
the firstborn’s portion (Rashi). ;
[To understand this distribution we can consider the inherited fiel
consisting of three equal sections, two taken by the firstborn and one
the ordinary son. One of the firstborn’s sections with its improvemen
is identical to that of the other brother with its improvement. The fi
born may therefore keep all of the improvements in that section sinc
his brother gained the same amount in his own identical section. Th
firstborn’s second section, though, is different since the other brot
did not receive any corresponding parcel. The firstborn must there
share the improvement in this section equally with his brother. Th
firsthorn thus pays his brother the value of half of the improvem
there, which is equivalent to one-fourth of the total improvement th
the firstborn received in both of his sections.]

10. When a person dies, his orphans must pay his creditors (includingh
wife, who wants to collect her kesubah) with land that he left behi
The creditors, though, do not have a claim to any improvements that t
orphans made to the field. Therefore, after collecting the field, they must
pay the orphans for such improvements.
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and a creditor pays cash for improvements made by the
purchasers of his debtor’s property.™ Rav Nachman states here
explicitly that orphans are entitled only to a cash payment for any
improvement they made to inherited land; they do not receive a
parcel of land of equivalent value as R’ Chanina thought.

In the preceding statement, Rav Nachman taught in the name
of Shmuel that a creditor must compensate a purchaser (in cash)
for any improvements made by the purchaser to mortgaged land.
The Gemara now questions whether a purchaser is entitled to any
such compensation:
wx 319 X7 MY 1y — Ravina said to Rav Ashi: Rpmb
el krpaw 2% NImpYY 21 Sya Sxmy 1av7 — Is this to say that
Shmuel holds that a creditor must pay compensation to the
buyers of a mortgaged field for improvements they had made to
thefield? mpi%% xmaw mb nx w1 — But, in Shmuel’s view, does
a purchaser have any right to compensation for improvements?
3w X 131 21 bya bxmy sy — Why, Shmuel himself has
said that a creditor collects the improvements of the land from
the purchaser and does not have to compensate him!"?

The Gemara anticipates a possible answer:
xwp &9 xpn ) — And if you will say that this is not a
difficulty, ovonab yumen nawa (83 — because here, in the
ruling cited by Rav Nachman, Shmuel is dealing with improve-
ment [i.e. produce] that is almost ready for the harvesters,"
mNaY Y PRY N3W3 183 — while here in the ruling just cited,
Shmuel is dealing with improvement that is not almost ready
for the harvesters,'¥ that would not resolve the problem for the
following reason: R 5:;.‘».;. oriyyn XM — For there are instances
occurring daily in which creditors would approach Shmuel X
bxmw 12313 — and Shmuel would allow them to collect from
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purchasers of their debtor’s land nronak YRl mwa bk
even improvement that is almost ready for the harveste
without compensating the purchaser for that improvement!

The Gemara reconciles the two statements of Shmuel:
xnwp X5 — This is not a difficulty.  Ky7X W2 13 pron
xmaw1 — This ruling (viz. that a purchaser is not compensated f
improvements) refers to cases where [the creditor] is owed
[his debtor], the seller, an amount equivalent to the value of £
land and its improvements. In such a case, he is entitle
collect the land and the improvements without compensating tk
purchaser. NmaW1 Xy1X 1w 13 pron K57 &7 — This rulin
(viz. that a purchaser is compensated for improvements) refer
a case where [the creditor] is not owed by [the debtor]
amount equivalent to the value of the land and improvement;
rather, he is owed only the value of the land without i
improvements. In such a case, he must compensate the purchas
for the improvements.”!

The Gemara asks: ,
NIJ2W3 KyIx My pren k9 1 — But where [the creditor]
not owed an amount equivalent to the value of both the lan
and the improvements, % pyom npivy 'y mb 2y — if N
say that he may dismiss the purchaser by giving him mone
the following difficulty arises: =7 1xn% xpag — This
acceptable only according to the one who says that K
mpiv2 ] — even if a purchaser of mortgaged land h
money, 2in5yay mY phon 1yn XY — he may not prevent® he
creditor from possessing the land by offering him money instead
+y — for Shmuel’s ruling is then appropriate: The credit
need give only monetary compensation to the purchaser for an
improvements to the land.™™ w7 (xnY xyx — However
according to the one who saysthat mpi%% mrmY nx — wh

NOTES

11. When someone borrows money (for example), his land becomes
mortgaged to the creditor. If the land is subsequently sold, the creditor
may collect the land — together with any improvements made by the
purchaser — from the purchaser. However, the creditor must pay the
purchaser for the value of the improvement he made to the field (Rashi).
In all these three cases, a cash payment (not a payment in land) is
made for the improvement. The reason is that the land is viewed as
belonging to the one who may collect it (viz. the creditor or the
firstborn), They are not required to, in effect, sell a portion of their
property to pay for the improvement if they have cash available. The
Gemara elaborates on this point below [see note 20] (Rashi).
11a. Emendation follows Hagahos HaBach.
12. [It is important to note that the Gemara’s discussion pertains only to
the third ruling reported by Rav Nachman in the name of Shmuel, which
concerns a creditor collecting land that someone purchased from his
debtor. However, where the debtor died, and the creditor is collecting
the land from the orphans, he must certainly pay compensation for
improvements they made to the field. The reason for this distinction is
that a seller generally guarantees to someone purchasing his field that
if the field is seized by a creditor, he will compensate the purchaser for
the field and any improvements made to it by the purchaser. This gives
the creditor the right to take those improvements, since doing so will not
cause a loss to the purchaser. This reasoning is obviously not applicable
to orphans, who have no one to compensate them. They are similar to a
recipient of a gift, who cannot demand compensation from his
benefactor if the present is collected. In that case the Gemara ruled
above (15a) that the recipient does not lose monetary rights to the
improvement he makes on the field that he received. By the same token,
orphans retain monetary rights to improvements that they made (Ran,
Nimukei Yosef).]
13. Literally: that reaches the shoulders. The produce is almost ready to
be harvested and carried on the shoulders (see Ramban to 15a raw r1+7).
Since the produce will be harvested in the near future, it is not as closely
associated with the land as are other land improvements. Consequently,
the creditor would have to compensate the purchaser for its value.
The Gemara refers to a case in which the produce still derives some

nourishment from the ground. If the produce is fully ready for harvest
it is no longer regarded as a land improvement at all. Rather, it
regarded as an already-harvested crop which is not subject to collectio
by creditors at all (Rashi, from Gemara above, 14b). ‘

14. According to this explanation, Shmuel holds that a creditor cal
generally collect mortgaged land and its improvements and does.no
have to compensate the purchaser for the improvements. It is only in th
case of almost ripened produce, which is viewed as though it wer
independent of the land, that Shmuel holds that the creditor must pa;
compensation. [There would thus be three different categories: (a) If th
produce were completely ripened, the creditor could not collect it at all
(b) if it were almost ripened, he could take it but would have
compensate the purchaser; (c) all other improvements may be taken b
the creditor without paying any compensation.]

15. That is, if the amount of the debt equals the value of the land wit;

its improvements, the creditor is not obligated to pay the purchaser fo
the improvements he put into the field. It is in such a case that Shmue
ruled that the creditor collects the improvement (without providing
compensation), and it is those types of cases that Shmuel ruled upon
daily. However, if the debt equals only the value of the field without the
improvements, the creditor compensates the buyer for those improve-
ments, as Rav Nachman quoted in the name of Shmuel.

16. Literally: remove.

17. There is an Amoraic dispute in Kesubos (91b) whether a purchaser of
mortgaged land may prevent the seller’s creditor from seizing that land
by paying off the debt with money (and then collecting that money from
the seller). According to the view that the purchaser may not prevent the
creditor from taking the land, the land is viewed as though it was the
creditor’s property from the moment the debt was contracted. Thus, in
our case, the improvements were made to land already belonging to the
creditor. The purchager is viewed as one who occupied someone’s field
without permission and improved it. He therefore receives only
monetary payment for those improvements. Since the debt is equivalent
to the value of the entire parce! of land, the creditor is not required to
allow any part of it to remain with the purchaser (Rashi).
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the purchaser has money, 2in byab mb poon wn — he may
prevent the creditor from possessing the land by offering him
money instead, why can the creditor compensate the purchaser for
his improvements with money? mh xpm — Let [the pur-
chaser] say to him, mr% ngw — “If [ had the money,
Xynx K93am 7% xyphon — I could have prevented you from
taking the entire land. 5 nvy7 xnwn — Now that I do
not have money to prevent you from possessing the entire land,
INTIY TP IRYIRD KYIRT K209 27 — at least give me a
parcel in my land equivalent to the value of my improve-
ments,”t — ? —

Misfmaﬁ The first section of this Mishnah concludes its discussion of leasing fields:

TR yiawh ivam T Yapnit — If one leases a field from his fellow for one septennial  yawa
m nixp — for seven hundred zuz,™  1m  NWRWa - the sheviis year is part of the count.” 7 M3
o yaw — However, if he leased it from him for seven years 11 nixn yawa — for seven hundred zuz, 7%
Paan e nawnawn — the sheviis year is not part of the count.”

The Mishnah now turns to a new topic — timely payment of a hired worker:®%

i bp maia — collects his wages all night.®® 'z Wy —
One who is hired for the night o753 21 — collects all day.”?  niyy 1 — One hired for several hours®!

o 71y — One who is hired for the day®”
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The Gemara explains why the purchaser may not demand lan
as compensation for his improvements:
Y'poy "xna X377 — What case are we dealing with here?
wminy mom xmwt — We are dealing with a case where [th
seller] had made this field an apotiki for [the creditor], -m
mb — by tellinghim,  Xyx1w79 77 8 &Y — “Youwillha
no right to collect the debt except from this field.”"™ In such
case, all agree that if the purchaser offers money, the creditor n
not accept it. Consequently, when the creditor possesses the fiel
he may compensate the purchaser for his improvements wi
money; he does not have to give him any land.®

i

"

NOTES

18. Since the purchaser may normally prevent the creditor from seizing
the mortgaged property by offering money instead, it is clear that the
land is not considered as belonging to the creditor. The creditor is
therefore entitled to collect only as much of the property as is necessary
to satisfy his debt. Therefore, in this case, where the debt equaled only
the value of the land without its improvements, the creditor should be
entitled only to the amount of improved land that equals his debt. Why,
then, does Shmuel (according to Rav Nachman) hold that the creditor
may possess all the land and improvements, and give the purchaser only
money for his improvements? The purchaser should be allowed to keep
the amount of land that exceeds the value of the debt.

19. Rashi (to Bava Kamma 11b wpmax 1) explains that »piiss is an
acronym for wp xan rioy, you [the creditor] will stand here. Thus, it
refers to property specifically designated by the debtor as set aside for
payment of the obligation in case he defaults. When property is so
designated, everyone agrees that its purchaser may not prevent the
creditor from possessing it by offering money instead (Rashi above,
15b).

(It should be noted that the Greek word hypotheke means “a pledge”

or “a property placed under obligation” and the word hypothec is used
even today in that legal sense. Tosefos Anshei Shem (Sheviis 10:3)
asserts that the Talmudic sages were fully aware of the origins of the
many foreign words for which they provided a Semitic interpretation;
the Semitic interpretations were meant to be explanatory, not
etymological.]
20. Since the purchaser cannot prevent the creditor from seizing the
land, the land is considered to already belong to the creditor, as
explained above. The creditor may therefore take the entire land, giving
the purchaser only monetary compensation for the improvements he
made on it.

[Now that the Gemara has concluded that the third ruling reported
by Rav Nachman (where a purchaser improved the field) must be
referring to an apotiki field, it follows that the second ruling of Rav
Nachman (where the orphans improved the field) is also referring to an
apotiki field for the same reason. In the case of a non-apotiki field,
orphans, too, could demand a portion of the land equivalent to the value
of the improvements. Therefore, Rav Nachman, who rules that the
orphans are entitled only to money, must be referring to orphans who
inherited an apotiki field (see Rashi above, 191 71"1).]

91. [The field was leased for a fixed fee to be paid in cash.] The same
laws would apply, however, if the tenant leased the field as an aris
[paying the landowner a certain percentage of the crops) or a chocheir
[paying a fixed amount of produce] (Rambam, Hil. Sechirus 8:3 with
Maggid Mishneh).

99. The landowner need not leave the land in the renter’s possession for
another year to compensate for the sheviis year, when the tenant was
not allowed to work on the field and profit from it. Furthermore, since
the rental agreement fixed the seven hundred-zuz fee for one
septennial, rather than for seven years, the owner need not deduct a

seventh of the rental for the sheviis year even though the tenant can k
till the field that year (see Nimukei Yosef). ‘
The Mishnah uses the example of a rental fee of seven hundred zuz
teach that there is no implication that the fee was based on a calculati
of one hundred zuz per year. Rather the seven hundred zuz was the
for the entire period, which is understood to include only six worki
years (Toras Chaim ; see also Kos HaYeshuos).

93. If the rental agreement stipulated “‘seven years” [rather than o
septennial], the implication is that the lease is for seven working yes
Therefore, the owner must leave the field in the tenant’s possessio fo
an additional year in lieu of the sheviis year when he could not W
(see Meiri). ;

94. This has two ramifications: (1) The Torah prohibits an emplo
from delaying payment due to his employee. This prohibition is sta
in Leviticus (19:13): mpa~1y 3ox T2ty nye pon-x", The wage of @ hi
worker shall not stay overnight with you until morning. It is repeate!
Deuteronomy (24:15): wpwia vy X1 k21 13w 1n g, On his day sh
you pay his hire; and the sun shall not set upon him. [The Gemarabe
and on 111a will discuss when each prohibition applies, and will lis
other prohibitions that are transgressed by withholding the wages of
worker.] (2) The Sages enacted that during the time period in which thi
employer is required to compensate the worker, the worker is belie

under oath to claim that he has not yet been paid his wages. [Accordin
to Biblical law an oath functions only to prevent a litigant f
collecting property from the person taking the oath. Here the Ra
allowed the employee to take an oath and collect his wages from thi
employer. The reason for this will be explained below, 111b].

95. [Le. a worker who is hired for one day’s work.] The Mishnah refe
specifically to one who works for the entire day and completes his wor
at evening (Rashi).

96. The entire night constitutes the payment time of the worke
Therefore, according to the Rabbinic enactment the worker is believ
under oath within this time, should he claim that he has not yet bee
paid his wages. Also, if the employer does not pay the worker during
day, he is not in violation of the Biblical prohibition against dela
payment (see Gemara below). Only if he does not pay that night willl
have violated the command in Leviticus not to hold one’s wag
overnight (Rashi).

27. That is, the collection time for one who terminates his employme
at dawn is that day. Thus, a night worker is believed all the next day.
he claims under oath that he has not yet been paid. In addition, &
employer is not in violation of the prohibition (stated in Levitic
against keeping the wage of a worker overnight, if he does not pay th
night. He is subject only to the command in Deuteronomy to pay duri
the day (Rashi).

98. Le. a worker who is not hired for an entire day or night but only for
several hours. .
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o1 Y oYz b 1w — collects all night and all day.”

one hired for a week, a month, a year, or a septenary,

collects all that day;®® n1p3 x¥1 — and if he departs at night,

night and the following day.™"

Gemara The Gemara explains the Biblical source for the
prohibition against delaying payment to an em-
ployee:

131 nun — The Rabbis taught in a Baraisa: DV Ty pn

b b naty — FROM WHERE is it derived THAT ONE WHO IS

HIRED FOR A DAY COLLECTS his wages ALL NIGHT? anib Tmbn

— TFor THE TORAH TEACHES:®?  jnx 1mv noys phn-xb,

mpay — THE WAGE OF A HIRED WORKER SHALL NOT STAY

OVERNIGHT WITH YOU UNTIL MORNING. 131V i el e

pin b2 — AND FROM WHERE is it derived THAT ONE WHO IS HIRED

FOR A NIGHT COLLECTS his wages ALLDAY?  1nn 13, TRRIY

{131 ~ FORIT IS STATED: ON HIS DAY SHALL YOU PAY HIS HIRE. ¥

The Gemara asks:

NopR KRy — But say the opposite is true: A night worker must

be paid during the night in which he has done his work, while a

day worker must be paid during the day in which he completed his

work! — 7 —
The Gemara answers:

qiva KoK nRYRWR APK MY — Wages are due only at the end

of the job. Therefore, someone working all day does not have to be

paid until nighttime, while someone working all night does not

have to be paid until daytime.%

The Gemara elaborates upon this prohibition:
1237 1n — The Rabbis taught in a Baraisa: "niW yow —
FROM THE IMPLICATION OF THAT WHICH IS STATED: Pon-Xb,,
RR bl n‘gyn — THE WAGE OF A HIRED WORKER SHALL NOT
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yiaw ety M e WIn Wal naw ey — Regarding
pia ¥ — if he departs by day, ovd b3 i — he
nivg by iz b3 i — he collects all that

STAY OVERNIGHT WITHYOU, 13 TyW ¥y i — DOINOT KNO
THAT it means UNTIL MORNING?® 2™y, iy mnbnn
WHAT DOES THE TORAH TEACH by adding UNTIL MORNING?
1aba w7 ME3 7Y KPR 12w kY — IT TEACHES THAT O
VIOLATES this prohibition ONLY if he delays paying the wa
UNTIL THE FIRST MORNING ALONE, but he does not violate t
prohibition repeatedly if he delays payment further.*®
The Gemara inquires:
axn 77 (X2 — What is the law if someone
from then on? Is he subject to any prohibition?
The Gemara answers:
nq myr — Rav said:
Rabbinic prohibition not to delay payments. ,
The Gemara finds a Scriptural reference to this prohibition
qot a1 x — Rav Yosef said: mx1pxn — What is the ve
that alludes to this prohibition? 1M W) 79 qy7% mRnh
snR W 1K — Say not to your neighbor, “Go, and come ba
and tomorrow I will give,” when you have [it] with you.k

delays paymé

xmwn Y2 omwn n2iy — He violate
(37

The Gemara elaborates further on the prohibition agal
delaying payment of one’s wages:
12371 115 — The Rabbis taught in aBaraisa: 111207 RING
ONE SAYS TO HIS FELLOW, mwbyis 17 1isl x¥ — “GO
WORKERSFORME,” ™21 72 D1wn 1121y T 13w — NEITHE
THEM VIOLATES the prohibition NOT TO HOLD the wag
OVERNIGHT. 112t X5y 1y — THIS ONE [the employer] do
not violate it BECAUSE HE DID NOT HIRE THEM;*

NOTES

99. The Gemara will discuss the meaning of this ruling (see 111a).
30. That is, if his employment ends in the morning or sometime during
the day, he must be paid before sunset. If the employer fails to do so, he
transgresses the Biblical commandment to pay the worker in a timely
manner (Rashi).
31. Since his employment extended into the night, he is adjudged as one
hired for the night, and the employer therefore has the remainder of the
night and all the next day to pay (Rashi). [This too will be elaborated in
the Gemara.]
32. Leviticus 19:13.
3. Deuteronomy 24:15. See Kos HaYeshuos for an explanation of why
the Gemara cites the positive command and not the negative prohibi-
tion in the second half of that verse [wpwn vy kanx), And the sun
shall not set upon him].
34. The Gemara above (65a) taught that someone hired for a year is not
due to be paid until the start of the next year. Thus, an employer is not
obligated to pay someone hired for a day until that work is completed —
after sundown. Hence, the verse requiring an employer to pay his
worker’s wage during the day {implying that it was due by then] cannot
be referring to employment that is still in progress; it must obviously be
referring to work completed the previous night. Simil

arly, the verse
requiring an employer to pay his worker’s wages during the night must
be referring to work completed that

day (Rashi).
35. When the Torah uses the term nyh, it always refers to delaying
overnight (Rashi; see also Tosafos).

36. That is, the employer transgresses the prohibition only once, aff
the first night that he delayed payment. However, he does not vio
that prohibition each and every night afterwards (Meirz). ‘,

The same applies to a worker hired for a night. Once the employe
fails to pay him during the following day, he does not violate th
prohibition against delaying payment each and every day afterw
(Ran, Nimukei Yosef; cf. Shitah Mekubetzes).

37. This follows Rambam (Hil. Sechirus 11:5) and Meiri, who write th
this prohibition is Rabbinic. See also Rashi "Xn 1.

38. Proverbs 3:28.

39. The verse (Leviticus 19:13) prohibits one to delay payments to
-oty, hired worker. Therefore, in this case, where the householder d
not hire the worker himself, the worker is not considered the
which the verse refers (Rashi). ~

[This, though, is apparently difficult, for why does the principle
agency not apply here? There should be no legal difference if |
householder hired the workers personally or through his agent! (S
Ritva [old]). However, in this particular case a distinction can be m:
for the following reason. If the householder hires the worker hims
we can then assume that the worker is expecting his payment
timely manner; consequently, the prohibition against delaying paym
is in effect. If, however, the worker is hired by an agent of ‘1
householder, the worker probably suspects that he will not be paid 0
time; the householder is therefore not liable for delay (Tos. Rid; s¢
Gidulei Shmuel here and also Meshech Chochmah to this verse).]
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_ byx intws pxw 10 ) — AND THIS ONE [the agent] is not liable
BECAUSE THE WAGES ARE NOT being held BY HIM.I

The Gemara analyzes the Baraisa:

w7 1ov1 — What is the case? 75y o371t i’ w1 18 — If [the
agent] said to [the workers], “Your wages are incumbent upon
me,” Ryt vby o — [the worker’s] wages are indeed
incumbent upon [the agent] This is so even though the agent did
not receive any benefit from the work. xup71 — For it was
taught in another Baraisa: 19w niwyY bying ny 191wy — IF
ONE HIRES A WORKER TO PERFORM a job IN ONE’S OWN property,?
17721 YW3 XTI — BUT when instructing the worker, HE SHOWS
M the property OF HIS FELLOW, and the worker performs the
work there instead, ©%wn 13 1% N1 — [THE HIRER] MUST
GIVE [THE WORKER] HIS FULL WAGE, 2 N3 5yan Svin anim
1NiN NYETY — AND afterwards, [THE HIRER] RETURNS AND COL-
LECTS FROM THE HOUSEHOLDER compensation for THAT WHICH
BENEFITED HIM.® Therefore, since in our case the agent would
be responsible for paying the wages to the workers, why would he
t be liable for delaying such payment?

The Gemara therefore offers another interpretation of our

5 qnxT 83y X5 — [The Baraisa] is needed only in a case
here [the agent] said to [the workers], nan bya by nyqow
 “Your wages are incumbent upon the householder.”
fore, the householder, not the agent, is responsible to pay
e wages The agent is thus not subject to the prohibition
nst delaying payment. Moreover, since the householder did
hire the workers himself, he too is not liable if he delays their

he Gemara cites illustrations of the previous ruling:

5 v R 1 13 v — Yehudah bar Mereimar said
is servant: n"::nn w qax 51 — Go, hire workers for me,

21 bya by Do b xpx1 — and say to them, “Your wages

incumbent upon the householder.”™  x7pr "m0y pmn

CHAPTER NINE

BAVA METZIA 111a’
7'1'3:3‘2 max — Similarly, Mereimar and Mar Zutra would hire
workers for one another so that they would never be in violation
of the prohibition against delaying payment.

The Gemara states another case in which the Biblical prohibi-
tion against delaying payment to a worker does not apply:
RINT 37 13 137 R — Rabbah bar Rav Huna said: i un
x7107 — These market traders of Sura 53 own ™May x5
1"on — do not transgress the prohibition not to hold wages of
their workers overnight, amv Xpw1 Xpit 5y7 Wwn YR —
because [the workers] realize that [the employers] are relying
upon the market day to procure funds for their wages® 5ax
13y xT Kown Y3 own — However, such [an employer]
certainly transgresses the Rabbinic prohibition not to delay the
wages.!®!

The Gemara cites the next ruling of the Mishnah:
oivt 53y Yo B3 a9y nivw 7y — ONE HIRED FOR several
HOURS COLLECTS ALL NIGHT AND ALL DAY.

The Gemara presents a related Amoraic dispute:
a7 7mx — Ravsaid: o 53 naia o nivy 1o — One hired
for several hours of the day collects all day [after the work is
completed]  m%a b3 raia nbYh7 nivw 1w — while one hired
for several hours of the nlght collects all mght [after finishing
the work]l.” -mpx5xmwt — But Shmuel said: o977 nivy 2w
nint 93 1293 — One hired for several hours of the day collects
all day; oint b2y b bo maia nh%7 nivy 1ot — however,
one hired for several hours of the night collects all night and
all the next day.’¥

The Gemara challenges Rav’s view:
11n — We learned in our Mishnah: %% b3 i nivy 1w
=3 ih ‘7;1 ~ ONE HIRED FOR several HOURS COLLECTS ALL NIGHT
AND ALL DAY. 277 Knawn — This Mishnah is a refutation of
Rav, since it apparently states that a worker hired for a few hours
can be paid all night and all the next day. But according to

Since the work was not done for the agent, he does not owe the worker
ages. The verse that prohibits delaying payment of wages can
efore not apply to this agent (Rashi).

he represented to the workers that the work was to be performed
S own property.

wner of the other property received an unexpected benefit in
g workers improve his land. The person who had hired the workers
efore entitled to demand fair compensation for having provided
1efit (see above, 76a note 9).

udah bar Mereimar was not planning to delay paying their wages.
r, he wanted to protect himself in case he was occupied with
er matter when their payment was due. In this way he would not
violation of any prohibitions if he would not pay them at that time
05 ; see also Nimukei Yosef).

ince the workers do not expect to get paid until the market day, the
yer is not required to pay them as soon as they finish their work.
0 even if the employer happens to have the necessary funds.
hen the workers agreed to work they were not expecting to
immediately after the job was finished, the employer is not
at that time. Then, once the first day passes, the employer is never
fo‘rkthe Biblical prohibition [even after the market dayl, because
ied above (110b) that this prohibition applies only to the time
Immediately after the termination of the worker’s employment

L Is, after the market day the employer is liable to the Rabbinic
ltlon against delaying wages (Rashi). This is the same prohibition
lies to any employer who delays payment after the required
tated above, 110b.

xample] if someone hires a worker from morning to noon, he is
d to pay him sometime between noon and the end of the day. If
do 50, he violates the prohibition found in Deuteronomy

NOTES

(24:15), The sun shall not set upon him. Similarly, if someone hires a
worker for the first hours of the night, he is obligated to pay him that
night when the work is finished. Failure to pay him before dawn makes
him subject to the prohibition found in Leviticus (19:13), The wage of a
hired worker shall not stay overnight with you (Rashi).

8. Shmuel agrees with Rav’s ruling about someone hired for a few hours
during the day; he must be paid that day after finishing his work.
However, Shmuel disagrees with Rav’s ruling about someone hired for
afew hours of the night. In that case, according to Shmuel, the employer
has the rest of the night and all of the next day in which to pay this
worker. This distinction is based on the fact that each new date in the
Jewish calendar begins at night. Therefore, someone obligated to pay his
worker at the end of the night may also pay him during the daylight
hours, since it is still the same date. But in the case of someone working
for a few hours during the day, the employer must pay the worker that
day. He does not have the option of paying him throughout the next
night, because that night is the beginning of a new date (Rashi; see also
Baal HaMaor and Milchamos).

[Now, Above, 110b, the verse on his day you shall pay his hire was
explained as teaching that a night worker must be paid during the day
that follows. Shmuel, however, apparently interprets “on his day” to
mean on the calendar day of his employment. Hence, one who works for
afew hours during the day must be paid that day, and one who works for
a few hours during the night must be paid either during the remaining
hours of that night or during the following day. As regards one who
works for an entire day, however, we learned above, 110b, that he is
entitled to collect his wages only at nightfall, for wages are payable only
upon completion of the work. Thus, the verse on his day [of em-
ployment] you shall pay his hire cannot possibly refer to a day worker,
for he is paid on the following calendar day. Such a worker, is instead
governed by the verse the wage of a hired worker shall not stay overnight
with you, and he must be paid by morning. Cf. Tosafos to 110b xy» iv~.]
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v, this is never the case.® — 7 —

The Gemara answers:

5 anx — Rav could say to you nnp 1'17¥7 — that the
hnah teaches two separate rulings: ni» nipy v
;1 Y2 M — One hired for several hours of the day
ects all day; m9ron Yo man nyYT nivw T — while
hired for several hours of the night collects all
ght {101

he Gemara attempts again to refute Rav:

We learned in the end of our Mishnah: naw 2w mn
Ay oty MY Y wn 7 — Regarding ONE HIRED FOR A
K, A'MONTH, A YEAR, or A SEPTENNIAL, 0i"a Ry» — if HE
ARTS BY DAY, nint b3 maiy — HE COLLECTS ALL that DAY;
3 Kyt — and if HE DEPARTS AT NIGHT, 537 219 b3 nan
HE COLLECTS ALL that NIGHT AND THE following DAY. The
hnah thus clearly indicates that a worker hired for a few hours
night can be paid throughout the next day.™ This then
radicts Rav’s ruling. — ? —

e Gemara answers:

5 1nx — Rav could say to you: X1 i — This issue is
ed the subject of a Tannaic dispute. xun7 — For it was
sht in a Baraisa: niw1 b3 n2ia niY7 niyw T — ONE
ED FOR several HOURS OF THE DAY COLLECTS ALLDAY; "W
53 maia Y7 nivy — while ONE HIRED FOR several
URS OF THE NIGHT COLLECTS ALL NIGHT. 1T ’1 ™31 —
_are THE WORDS OF R’ YEHUDAH. "nix Jivpyw 1 —
HIMON, though, SAYS: DPI 52 n3ia Div1 niyy "op -
HIRED FOR several HOURS OF THE DAY COLLECTS ALL
o1 531 i b3 mpia a7 nivw mw — but ONE
FOR several HOURS OF THE NIGHT COLLECTS ALL that
HT AND ALL the next DAY. Rav could thus follow the view of R’
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Yehudah, while our Mishnah is in accordance with R’ Shimon’s
view.

The Gemara cites the rest of the aforementioned Baraisa:
NK |NDM — FROM HERE'™ [THE SAGES] SAID: w3137 53
T Moy — ANYONE THAT WITHHOLDS THE WAGES OF A
WORKER 11y} 19931 niny /12 121y — VIOLATES THESE following
FIVE PROHIBITIONS™ AND also A POSITIVE COMMANDMENT:
7y N pwyn 53 own — The prohibition NOT TO RETAIN WHAT
IS DUE YOUR FELLOW;™¥  5ran 2 nwm — the prohibition NOT
TO ROB;™  wy 7w pwyn Y3 mwm — the prohibition NOT
TO RETAIN [WAGES OF] AN EMPLOYEE WHO IS POOR;"®  mwwm
1on Y2 — AND the prohibition NOT TO HOLD [WAGES]
OVERNIGHT;™) {12 [nn ini3,, 0w — AND the command-
ment, ON HIS DAY SHALL YOU PAY HIS HIRE; ! Kian-x5,, mwm
gyt oy — AND the prohibition, THE SUN SHALL NOT SET UPON
HIM. U

The Gemara questions this statement:
xoba kb xppva w7 wg — These prohibitions that are
applicable to a day worker are not applicable to a night worker;
Nppra kb K193 X917 — while those that are applicable to a
night worker are not applicable to a day worker! How then can
an employer violate all five prohibitions?*"

The Gemara concedes:

X701 271 "mx — Rav Chisda said:  xn%ya nyvow o — The
Baraisa means merely to list all of the prohibitions involved in
hiring workers.!?!

Having listed the various prohibitions applicable to withhold-
ing wages of one’s employee, the Gemara inquires:
513 w8y pwiv R nnw — What is considered retention of an

uel can explain that the Mishnah is discussing a worker hired for
hours at night; and the employer has the whole rest of the night
e next day to pay. But according to Rav the employer must pay
lght before dawn (Rashi).

e Mishnah would thus be interpreted as stating that a worker
for a few hours must sometimes be paid at night and sometimes
_— depending on whether he was hired for the day or for the
(Rashi).

ce the worker’s employment stretched into the night, the worker
same as someone hired for just the first few hours of the night.
he Mishnah rules that his period for payment stretches through
ext day (Rashi).

e even someone hired for part of a day must be paid in a timely
, the following laws apply to all workers, without exception
f. Pnei Yehoshua).

terally: ‘names. If someone withholds wages of his worker, he
the five negative prohibitions that will be listed in addition to
positive commandment in that list (Rashi; see below, note 19).
will become evident from the Gemara below, the Baraisa is
ng someone who does not want to pay his worker at all. The
yer is therefore subject to more prohibitions than if he merely
ayment past the set time, which was the issue discussed until
e Sma, Choshen Mishpat 339:1).]

t is the prohibition stated in Leviticus (19:18): qy1nx pwyn=x?,
dl not retain what is due your fellow. This includes the wages
leone that worked for you (see Toras Kohanim; see also below,

erse in its entirety reads: nays pon-x Ynn X% 991 ng puynxY
BX o, You shall not retain what is due your fellow, and you
t rob; the wage of a hired worker shall not stay overnight with
il morning.

prohibition is found in the same verse Yin x%), and you shall not
¢ Gemara above (61a) expounded this prohibition to be referring

10lding the wages of an employee. For general cases of robbery,
hibition is learned by way of derivation from the prohibitions

NOTES

against fraud and interest. However, withholding wages cannot be
derived from those other prohibitions because the offender does not
actually remove money from the employee’s possession as he does when
defrauding or taking interest; rather, he withholds what is due the
worker (Rashi here and above, 61a).

16. This prohibition is found in Deuteronomy (24:14): v pwyn-x>
ny, You shall not retain [wages of] an employee who is poor. In fact,
the prohibition applies to any employee, rich or poor (as is evident
from the verse in Leviticus cited above, where no distinction is made).
The Gemara below (111b) will derive various rulings from the
specification of a poor employee in this verse. [See also Sifri and
Rashi’s commentary to the Torah for other explanations of this
specification.]

17. This prohibition concludes the verse in Leviticus (19:13) cited above:
“Fay AEx v nbye 1oneRS, The wage of o hired worker shall not stay
overnight with you until morning.

18. Deuteronomy 24:15. This is the positive commandment in the list.

19. Ibid. Our explanation to this Baraisa follows Rashi’s version, which
lists all five negative prohibitions and the one positive commandment.
Other versions differ. Nimukei Yosef writes (following Rif’s version)
that only five laws in total are listed — four negative prohibitions and
the one positive commandment. The prohibition found in Deuteronomy,
My oy pwynxY, is not included in the count because it is identical to
the prohibition found in Leviticus, 3y pwyn-KY (see also Rambam,
Hil. Sechirus 11:2 with Lechem Mishneh).

20. The Baraisa seems to state that the employer violates all five
negative prohibitions for one withheld payment. But that is impossible,
since one of the prohibitions applies only to a day worker (Leviticus
19:13) and one only to a night worker (Deuteronomy 24:15).

21. Thus, the Baraisa does not mean that a person could violate all five
prohibitions by withholding wages of one employee. Rather, it is just
listing all the various prohibitions that could possibly be violated, with
some applying only to a night worker and some only to a day worker
(Rashi; f. Rambam Hil. Sechirus 11:2 and Sma 339:1,4).
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mployee’s wages and what is considered robbery of his
ages‘)[22]

The Gemara answers:

n 21 "% — Rav Chisda said:  2ww) 7% 3w 9% — If the
loyer keeps saying, “Go, and come back; go, and come
k,” pwiy 81 1 — this is classified as retention of the
ages. 77 101 WK1 T2 97 w1 — However, if the employer says,
have your wages in my possession, but I am not going to
> them to you,” 13 i1y — this is classified as robbery of
wages.®

'he Gemara refutes this explanation of the prohibition against
ining the wages of an employee:

v 31 75 gppnn — Rav Sheishess objected to this:
5 min 1y My pwiy — Now, for which type of retention
ages did the Torah obligate a violator to bring a sacrifice
hen he lies about that offense under oath??4 1oy KipyT — It
5o specifically for an offense similar to the case of a deposit,
1inn M5 193 X7 — where [the defendant] denies owing any
ney to [the claimant].® Hence, the prohibition against
ining someone’s wages must refer to an employer who denies
wing the wages, not to someone who admits his debt but keeps
tponing payment. — 7 —

v Sheishess therefore offers another explanation of the
hibition against retaining the wages of an employee:

p 27 "X K% — Rather, Rav Sheishess said: 75 vwnny - If
employer says, “I already gave you [your wages],”" ym
#y — this is classified as retention. 97 (niy Ry a5 v -
wever, if he says, “I have your wages in my possession, but I
not going to give them to you,” 5w xm1 m — this is
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classified as robbery.

The Gemara rejects the explanation given by Rav Sheishess and
Rav Chisda for the prohibition against robbing an employee:
»aK 77 ppnn — Abaye objected to this:  mawmw 513 Xw PR
127 iR 1Yy — For which type of robbery did the Torah
obligate a violator to bring a sacrifice when he lies about that
offense under oath? 11y3 11157 K17 — We need that it be an
offense similar to the case of a deposit, xiinp mb 103 Xp7T —
where [the defendant] denies owing any money to [the
claimant]. Hence, the case of robbing the wages must refer to an
employer who denies owing them, not to an employer who admits
his debt but refuses outright to pay it.*" —

Abaye therefore offers an alternative explanation:
war "r Kpx — Rather, Abaye said: nbiyn a7 x5 — If
the employer falsely claims, “I never hired you,” pwiy xu1im
— this is classified as retention. 3% 1nn) — But if he says, I
gave [the wages] to you,” b1 X1 1 — this is classified as
robbery.

The Gemara returns to the explanation attempted by Rav
Sheishess:
nww 319 — Now, according to Rav Sheishess, pwiy Xyw 1xp
mb N1 — why is it that he had difficulty with Rav Chisda’s
explanation of retention of wages, mY xwp K57 51 KW m
— whereas he had no difficulty with Rav Chisda’s explanation
of robbery of wages?®

The Gemara answers:
7% "nx — [Rav Sheishess] can say to you: mbna75m — The
case of robbery is referring to [an employer] who first robbed

). Two of the prohibitions listed above are found in the same verse

your fellow and you shall not rob. As noted above (note 15), the
bery”’ in that verse also refers specifically to withholding an
iployee’s wages. It is thus apparently redundant, since the verse
ady. prohibited an employer to retain an employee’s wages. The
ara therefore asks what the difference is between these two
ibitions (see Ritva [0ld]; see also Pnei Yehoshua).

[The Gemara assumes that these must be two distinct prohibitions
st non-payment of wages, since different terms are used in the
e. The Baraisa thus means that someone who does not pay his
loyee can be subject to the prohibitions listed there. But actual
lity'would depend on the method of non-payment.]

The term p in Scripture (see Judges 9:25, II Samuel 23:21)
otes a more direct form of theft than the term pwiv (Rashi). b1
nerally refers to taking something out of another person’s possession,
‘hile pwiy refers to retaining (not paying) something that is owed to
othet person (Radak in Shorashim s.v. pwy, see also Malbim to
viticus 19:13 and Korban Aharon to Toras Kohanim there). There-
pe in the context of withholding an employee’s wages Rav Chisda
lains that one is liable for robbing the wages when he refuses
itright -to pay them. If the employer, merely keeps postponing
yment, though, he is liable for retaining the wages.

he expression 2w 79, “Go, and come back,” is talken from the verse
roverbs 3:28 cited by the Gemara above (end of 110b).]

The Torah (Leviticus 5:21) lists various liabilities in monetary law
at can lead to an obligation of a sacrifice. This comes about when the
ender lies under oath about having committed them. Included in that
finfractions is someone who retains what is due his fellow (ng pwy
My). The Gemara assumes that it refers to the prohibition mentloned
()PVJL{D X5) against withholding wages from an employee (see

The section of the verse that will be discussed here reads: inmya wnm
YK Py & Y13 K T etk [pon, And he falsely denies [his
ation] to his fellow in [the matter of] a deposit or a loan or a robbery,
e retained what was due his fellow.

- The beginning of the verse states, 17RD3 Imys wn, And he falsely
nies [his obligation] to his fellow in [the matter of] a deposit. This

NOTES

implies that the defendant denied any liability for the alleged deposit
not that he continuously postponed returning it. Likewise, the case
of retaining a worker’s wages refers to someone who falsely denies
any debt to his employee. [Rav Sheishess does not mean that the
definition of retention of wages is derived through a Scriptural
comparison (a hekeish) to the case of a deposit. Rather, he means that
like the case of a deposit, the case of retention of wages must also
involve a denial of liability, since in both cases the Torah obligates the
defendant to bring a sacrifice because of a false oath. Without a denial,
no oath is possible.]

26. That is, the employer denies any liability.

217. 51, robbery, is also included in the list of infractions that can lead to
obligation of a sacrifice for a false oath (see above, note 24). Con-
sequently, this offense too, similar to the case of a deposit and the other
cases mentioned, must involve a denial of liability, for only such a denial
can lead to the obligation of a sacrifice (Rashi). It cannot therefore
include an employer who admits a debt but refuses to pay it, as both
Rav Chisda and Rav Sheishess explained.

[The Gemara below will ask why Rav Sheishess himself — who raised
this very problem regarding retention of wages — did not deal with this
obvious problem.]

28. [Thus, in both cases, the employer denies owing anything to the
claimant; therefore both of these offenses can be included among those
that can lead to obligation of a sacrifice for a false oath.] The second
case is similar to classical robbery [where the robber forcefully takes an
item from his victim], because the employer admits that the claimant
once worked for him, but states that he is now robbing that worker’s
wages. The first case, however, where the employer claims that he
never owed any money, is not as similar to robbery and is consequently
defined as pyiy, retention [of wages] (Rashi).

29. Robbery is also one of the offenses listed in the section of the
sacrifice for a false oath. But if the offender did not deny any liability,
he would not be subject to an oath that could lead to a sacrifice (Rashi).
Why then did Rav Sheishess agree with Rav Chisda’s explanation that
robbery refers to someone who admits a debt but refuses to pay? Rav
Sheishess should have objected to that definition just as he objected to
Rav Chisda’s explanation of retention of wages.
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mployee] by refusing to pay him; #™Dd3 1M — but later,
1 he was brought to court, [the employer] denied owing him
money.® The employer would then be subject to an oath, and
1 a sacrifice upon swearing falsely.

e Gemara asks:

. — Ifs0, My pwiv X — even the offense of retaining
one’s wages can also be interpreted that way: First, the
oyer continuously postponed paying the wages to his worker,
7777 — but later, when he was brought to court, he
d owing him any money.® Why then did Rav Sheishess
t to Rav Chisda’s explanation of the prohibition against
ng wages?

Gemara explains:

17 — Now, is this really a comparison? nnj xphwa
x,; 2m3 — It is understandable there, with regard to
ery, for it is written: or in [the matter of| a robbery. Y9
» mb *1ix7 — This implies that he initially conceded to

trahsgress [the law].#?
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him that he owed him wages, but refused to pay them. Only later,
when the employer was brought to court, did he deny the whole
claim.®  pwiy ma Y3y — But with regard to retention of
wages, pWivaix2mnm — isit written: “or in [the matter of]
retention”? Certainly not! 2m3 /pwyiK, — It is written: or
he retained. 33 pwyw — This implies that [the employer]
was guilty of having retained what was due [the worker]
already as soon as the worker made his claim.®™

The Gemara cites another view, which disagrees with the entire
premise that the two prohibitions describe different violations:
"nx k37 — Ravasaid: 13 sy pwiy xan iy — This prohibition
against retention of one’s wages is the same as this prohibition
against robbery. 2an3n 1R Y1 — And why did Scripture
divide them into two prohibitions? 1xb nwa vy 1iays ~ It
was so that [the offender] should be liable for transgressing
two prohibitions on account of them.®?

Misﬁ;naﬁ, This Mishnah elaborates upon the prohibition against delaying payment to an employee:
o1 "ot mx — Whether it be the hire of a man,

b3 M3 MK — or the hire of utensils,*® 113 1AN Tava,, MER I3 W) — it is subject to: On his day shall you

pay his hire.®™  aga-1y 9nx 13w nbys pon XY, mwR i3 U - and it is also subject to: The wage of a hired

worker shall not stay overnight with you until morning."®"

The Mishnah presents some qualifications to the prohibition against delaying payment:

_upy — Whenis thisso?  ivanw para — When [the worker] demanded his wage from [the employer].* x5

_iyan — But if [the worker] did not demand his wages from [the employer], 1hy 131y inx — [the employer]

does not transgress [the lawl.5? i Syx s — If [the employer] directed him“” to a storekeeper ix

wnYw byx — or a moneychanger'*! but the worker was not paid, w9y 13y imx — [the employer] does not

e Mo M) — the hire of an animal,

v Sheishess could thus hold that the offense of robbery on its
does not necessitate denying any liability to the employee. But it
vertheless be included among the infractions that can lead to
ion of a sacrifice if, for example, prior to coming to court the
er was indeed guilty of robbery by admitting the debt but
g outright to pay the wages. But when they came to court, the
oe denied [wny] that he had been guilty of that robbery [Y1a]

is. ‘the same argument can apparently be made about the
s of retaining wages. Perhaps the actual offense does not include
nial of the debt. But it can still lead to obligation of a sacrifice if
iployer later denies violation of that offense in court, and then
to that effect (see Rashi).

1 is a noun. There,} bua ... wnm) can be interpreted to mean that
mployer now denied [wrm] that he had earlier been guilty of
[5nal.“That is, before this denial, when the employer had
d the debt but refused outright to pay it, it was termed

milar to the case of robbery, the verse had concluded pwiva ix, or
atter of] retention, the verse would be understood as discussing
oyer who now falsely denies that he was previously guilty of
g his worker’s wages by continuously postponing payment.
T, by writing pwy i, or ke refained, the verse implies that no
nfraction of pwiy had occurred; rather the act of pwiv was
hed right from the start by the employer denying any liability
ming that he had already paid. Without denying any liability,
the mere postponement would not be classified as pwiy (Rashi).
afos and Tos. HaRosh for the reason why Abaye disagreed with
heishess about this.]

_both offenses are prohibited independently in the verse
us 19:13): bun KY) qy7-ny pwynkY, You shall not retain what is
r fellow man and you shall not rob, the otherwise redundant
1on against robbing must be meant to reinforce the prohibition
withholding wages (Tosafos; see Tos. HaRosh).

grees that these prohibitions are applicable to an employer
es not want to pay his worker at all. Someone who merely
bayment is subject only to the verses cited in our Mishnah

NOTES

35. That is, the wages due a man for his labor, or the payment due him
for renting his animal or utensils.

36, If the renter does not pay on time, he transgresses this positive
commandment (Deuteronomy 24:15). [As with an employee, the
command to pay the rental during the day refers to an animal or
utensils rented for the entire night.]

37, For daytime renting, this verse in Leviticus (19:13) applies. [Our
Tanna also holds that rental payments are subject to the various
prohibitions against withholding payment (pwyn-xY, ete.), which are
found in these two sections (see below, 111b note 5).]

Meiri, based on Toras Kohanim, adds that these laws apply to
rental payments for land as well. Shulchan Aruch (Choshen Mishpat
339:1), though, cites a view that these prohibitions do not apply to land.
See Ketzos HaChoshen and Pischei Teshuvah there for the ramifica-
tions of this dispute to rental payments for a leased apartment or
dwelling. See also Ahavas Chesed 9:5 for a discussion about this
matter.

38. That is, the worker claimed his wage, but the employer did not give
it to him. The employer thus viclated the prohibition against delaying
payment. [As the Mishnah stated previously, the same considerations
apply in the case of renting animals or articles: The owner must have
demanded payment for the renter to be liable.]

39. Tf the worker did not ask for his wage, the employer has not violated
the prohibition against delaying payment. The Gemara will explain the
Biblical source for this ruling.

40. This translation is based on Rashi. See also Tos. Yom Tov.

41, The employer transferred the debt from himself to a storekeeper or
moneychanger by arranging an account with them from which his
workers draw food or money for their wages (Rashi). [It is unclear
whether the employee has to agree to this arrangement for the
employer to be free of any liability for delayed payments (see Beis Yosef
$339, Kesef Mishneh to Rambam, Hil. Sechirus 11:4, with Shear
Mishpat 339:3).]

42, If the storekeeper or the moneychanger did not pay the worker
during the prescribed period, the employer does not transgress the
Torah’s prohibition against delaying payment. The Gemara will explain
the reason for this ruling.
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colleet it. [

_worker] may swear and collect it.4!
awin "3 — As for the wage of a resident alien,*
you pay his hire; "

1a The Gemara asks:

- poumm o — Whose view is reflected in our
1ah? - MIRR,T Kpp Xan K — It is neither that of the
a Kamma of the Baraisa below that expounds the term
ng your brethren,” ™ 1373 1% 121 &Y — nor that of
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The Mishnah now discusses a Rabbinic law that was instituted for an employee:
ip1a 7ty — If a hired worker claims his wage during its time, when it is due,

Suin yaws — he may swear and

11 nay — Ifits time has passed, 5vin vawsinx — he may not swear and collect it.* oy w1nK

S vawy iy v — [the

“oi RN by, Dwn 2 wr — it is subject to: On his day shall
MPATTY AN 1 nbys pon-xb,, own ia XY — but it is not subject to: The wage of a hired
worker shall not stay overnight with you until morning."®

R’ Yose the son of R’ Yehudah, whose view is also recorded there.
The Gemara explains its question:

Xn198n — What is this dispute between the Tanna Kamma and R’

Yose the son of R’ Yehudah? xunt — For it was taught in a

Baraisa:

worker claims his wage when it becomes due [i.e. during

period. in which the employer is obligated to pay, as
ed in the previous Mishnah, 110b] and the employer claims to
dy paid (Meiri), the worker may come before the court and
at he has not yet received his wages and collect from the
The Gemara will explain the reason for this ruling below

e time granted the employer to pay his workers has passed,
is no‘longer believed, on the basis of his oath, that he has not

> are witnesses that the worker demanded his wages of the
efore the termination of the time granted to pay (Rashi), the
y 20 to court anytime during the following day and swear and
wages (see Gemara below, 113a).

dent alien (ger foshav) is a gentile who has formally
1 to abide by the seven precepts of the Noahide Code, but has
rted to Judaism (Rambam, Issurei Biah 14:7). This follows the
he Sages cited in Avodah Zarah (64b).

hOugh, defines a ger toshav as a gentile who accepts upon
refrain from idolatry. By his omission of the other Noahide
! apparently follows the opinion of R’ Meir cited in Avodah

NOTES

Zarah . [Rashi defines a ger toshav this way in his commentary to the
Chumash (see Leviticus 25:35, Deuteronomy 14:21), as well as in most
places in the Talmud (see, for example, Gittin 57b, Sanhedrin 96a, etc.).
In Avodah Zarah (20a, 24b), however, Rashi explains that a ger toshav
must formally accept all seven Noahide laws. See Be’er Sheva to
Sanhedrin 96a, and V’Shav HaKohen §37 for various solutions to this
apparent contradiction.]

Rashi adds that a ger toshav is permitted to eat meat of animals that
died without proper slaughtering neveilos). Rashi singles out this
characteristic because the Torah commands Jews (see Deuteronomy
14:21) to give such animals to a ger toshav (see V'Shav HaKohen; cf.
Sdei Chemed, Maareches “Gimel” Kellalim §44). In fact, the Gemara
below (111b, see note 3 there) will cite a Baraisa that refers to a ger
toshav as simply an 03 Y0ix, one who may eat neveilos.

47. Although he is not Jewish, and many of the Torah’s laws govern
only relations between fellow Jews, the prohibitions stated in the
section of a night worker apply to the employer of a ger toshav (resident
alien) as well.

48. That is, the prohibitions stated in the section of a day worker do not
apply to a ger toshav. The Gemara below (111b) will explain the source
for our Tanna’s view about a ger toshav.
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Ry, — The verse states:™ You shall not retain [the wages of]
an employee. .. AMONG YOUR BRETHREN. nvmx? v1n — The
verse makes this specification TO THE EXCLUSION OF OTHERS [i.e.
idolaters). ’973,, — The verse continues: [or from] YOUR CON-
VERT; P7¥ 137 — THIS term includes the wages of an employee
who is a FULL-FLEDGED CONVERT.?  r~rywa,, — The verse
states: INYOUR GATES; niow3 92ix iy — THIS term includes the
wages of a resident alien, WHO EATS [MEAT OF] UNSLAUGHTERED
ANIMALS.® X 12 KK ' X — I now KNOW ONLY that THE
WAGE OF A PERSON is subject to the prohibition against withhold-
ing payment; Y2 iRa Nian% M — FROM WHERE do I know
TO INCLUDE rental payments for use of someone’s ANIMAL OR
UTENSILS?  '¥7X3,, 7ni> mmbn — THE TORAH therefore
STATES: INYOURLAND, 7¥1Kaw 93 — to include ANY payment IN
YOUR LAND — even money owed for rentals.” 33 mmaiy 17101
Y ningst — For withholding ANY OF [THESE PAYMENTS] ONE
TRANSGRESSES ALL OF THOSE PROHIBITIONS that apply to wages
of a Jewish worker.® DN 72ty X MK X312 — FROM HERE
THEY SAID: WHETHER IT BE THE HIRE OF A MAN, 72 1oty )
— THE HIRE OF A ANIMAL, D73 72% "mX) — OR THE HIRE OF
UTENSILS, “i12% Jnn inig,, 0w 12 W) — ITIS SUBJECT TO the
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verse pertaining to a night worker: ON HIS DAY SHALL YOU PAY.
HIRE,'® vty nbyn1hn 53 mwn 1573 W — ANDITIS SUBJE
the prohibition concerning a day worker, NOT TO HOLD THE W,
OF A HIRED WORKER OVERNIGHT." 1IN iP7am 1212 101 13
YOSE THE SON OF R’ YEHUDAH SAYS:  inia3,, D1 i3 w1 2w
13t yan — The wage of A RESIDENT ALIEN IS SUBJECT.TO
verse pertaining to a night worker: ON HIS DAY SHALL YOU PAY H
HIRE, "'7PYn-XY,, Dwn i3 X} — BUT IS NOT SUBJECT TO
verse pertaining to a day worker: [THE WAGE] of a hired wo
SHALL NOT STAY OVERNIGHT.® o731 mama — Rental paym
for AN ANIMAL OR UTENSILS 1292 pwyn ba mwn xoxymap
ARE SUBJECT ONLY TO the prohibition NOT TO RETAIN payment

Having finished its citation of the Baraisa, the Gemara n
explains its difficulty with our Mishnah:
1n — Whom does our Mishnah follow?  ~5mixn,, 7 Xnp Rin X
If it is the Tanna Kamma of the Baraisa that expounds ¢
term “among your brethren,” 2win 71 xwp — the ruli
about a resident alien is difficult.”” i v31 % — Andifo
Mishnah follows the view of R’ Yose, %213 X — then
ruling about rental payments of am animal or utensil
difficalt.™ — ? —

NOTES

1. Deuteronomy 24:14. The verse in its entirety states: »y o pwyn-x%
IV YR WK 790 X KR 1, You shall not retain [the wages of]
an employee who is poor or destitute among your brethren, or from your
convert who is in your land within your gates.

2. A p7y m (literally: a righteous convert) is a convert to Judaism,
commonly known simply as a ger (13). The term p7y 3 is used to
distinguish him from a awin 93, a resident alien. This verse thus
subjects the wages of a convert to the same prohibition as those of a
born-Jew.

A convert is generally treated the same as a born-Jew in all areas of
Torah law. It should therefore not be necessary to specify here that his
wages should not be withheld. However, since the verse first states a
limiting term, 3:1xn, among your brethren, there might have been cause
to exclude a convert from this verse [as well as an idolater]. The Torah
therefore states explicitly, 3an X, or from your convert, to teach that
the wages of a convert are in fact included in this law [with only wages
of an idolater excluded) (see Tosafos, Tos. HaRosh).

3. The Baraisa bases this exposition on the following verse (Deuteron-
omy 14:21): w7051 R YW WK W7 1221772 9axrnxY, You shall not
eat any unslaughtered animal; to the stranger who is in your gates shall
you give it that he may eat it (Rashi). Just as the “stranger in your
gates” mentioned there refers to a ger toshav and not a full-fledged
convert to Judaism [a full-fledged ger is of course forbidden to partake
of an unslaughtered animal, just like a born-Jew], here too the verse
alludes to a ger toshav with the term “within your gates.” Thus, an
employer may not withhold the wages of a worker who is a ger toshav.
[The ger toshav is referred to in this Baraisa as an ni»») Y3ix, one
who eats neveilos, because of the above verse, which awards him
carcasses of unslaughtered animals (see V'Shav HaKohen $37).]

4. The term “in your land” thus teaches that even payments due for
renting an animal or utensils may not be withheld. [Although this term
is commonly used to exclude lands outside Eretz Yisrael from the
relevant commandment, that cannot be the case here because the
commandment of withholding pay is not land related. Only laws
pertaining to the land or its produce are limited to Eretz Yisrael
(Tosafos).]

[Regarding rental payments for leased land or dwellings, see above,
111a note 37.]

5. This includes the laws mentioned in this verse and the next one,
as well as the others mentioned in Leviticus that were listed above in
the Baraisa (1lla, see note 13 there). All of these laws apply to
withholding the wages of a worker who is a born-Jew, ger, or ger foshav;
and to withholding rental payments for an animal or utensils. The
Gemara will explain below that this is derived from a gezeirah shavah
(Rashi).

To help follow the various expositions that will be made, the relevant
verses are presented here (see box):

Leviticus 19:13: ;

TPA"TY PR T N7ys PYR K an K y7Tns puynx

You shall not retain what is due your fellow, and you shall not.ro

the wage of a hired worker shall not stay overnight with you unti

morning.

Deuteronomy 24:14:

PIWWI YT WK U0 IR PORR 1K) 23 PO pUYD-K

You shall not retain [the wages of] an employee who is poor o

destitute among your brethren, or from your convert who is in.you
land within your gates.

Deuteronomy 24:15:

WD1 NX K3 X TORY KT MY D Wawn vy RRDTRY) Mo jon

XVIT 92 ) 0K Y KK

On his day shall you pay his hire; and the sun shall not set upon him

because he is poor and for it he risks his life; let him not call o

against you to HASHEM, for it shall be sin in you.

6. Deuteronomy 24:15. This refers also to the prohibitions stated in t
section against delaying payment and withholding wages (see below
note 15). ‘
7. This is the prohibition mentioned in Leviticus (19:13). This als
includes the prohibitions against retaining wages and robbing a
employee mentioned in the beginning of that verse. Of course, th
prohibition applying to delaying payment to a day worker does no
apply to a night worker (Rashi). [That is, wages of a night worker wi
not be subject to the prohibition in Leviticus not to hold wage:
overnight. Similarly, the laws about delaying payment of a night worke
found in Deuteronomy do not apply to a day worker.]

8. That is, according to R’ Yose the son of R’ Yehudah the wage of a g
toshav is subject only to the prohibitions stated in the section of a nig
worker in Deuteronomy, but not to the prohibitions found in the sectio
of the day worker in Leviticus. The Gemara below will explain th
reason for this distinction.

9, This is the verse (Deuteronomy 24:14) in which the term “in yo
land” is found. Since it is from this term that we derive the prohibitio
against withholding a rental payment, only this verse is applicable
such a violation. Even the very next verse, 112ty ypn vz, On his d
shall you pay his hire, does not apply to rental payments according to !
Yose the son of R’ Yehudah (Rashi). The Gemara below will explain £
reason behind R’ Yose the son of R’ Yehudah’s view.

10. Our Mishnah ruled that the prohibition against delaying wages
overnight (195 b2) found in Leviticus does not apply to a ger toshav; but
the Tanna Kamma of the Baraisa states that all of the prohibitions that
apply for a Jewish worker apply to a ger toshav (Rashi).
11. Our Mishnah ruled that the prohibition against delaying wages
overnight (9n Y2), found in Leviticus, as well as the commandment to
pay during the day (113t 1an in12), found in Deuteronomy, both apply 0
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The Gemara answers:

K37 908 — Ravasaid: R 5Xynpw? 137137 830 xan i — This
Tanna of our Mishnah is the Tanna of R’ Yishmael’s academy.
5xynwt 121 127 x0T — For a Tanna of R’ Yishmael’s academy
taught: ©I% "5 WX — WHETHER IT BE THE HIRE OF A MAN,
M3 10 TK) — THE HIRE OF ANANIMAL, D93 12U %) — OR
THE HIRE OF UTENSILS, /{100 nn i3, own a2 ¥ — ITIS
SUBJECT TO the verse pertaining to a night worker: ON HIS DAY
SHALL YOU PAY HIS HIRE,'?  »1hn-xS,, owm — AND TO the
verse pertaining to a day worker: THE [WAGE OF A HIRED WORKER]
SHALL NOT STAY OVERNIGHT.'™  awin n3 — The wage of A
RESIDENT ALIEN, though, »im2% (hn b3, own ia Ul — IS
SUBJECT only TO the verse pertaining to a night worker: ON HIS
DAY SHALL YOU PAY HIS HIRE," 151 93 mwn 12 XY — BUTITIS
NOT SUBJECT TO the prohibition NOT TO HOLD the wages of a day
worker OVERNIGHT.' The Tanna of our Mishnah is thus identical
to this Tanna of R’ Yishmael’s academy.

The Gemara now analyzes the views of the various Tannaim
mentioned above:
rMNR,, T KpR X7 Rpyp 'kn — What is the reason of the
Tanna Kamma of the Baraisa that expounds the term “among
your brethren”? Why does he hold that all of the laws that apply
to a Jewish employee apply both to an employee who is a resident
alien and to rental payments for animals and utensils? Those
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forms of payment are alluded to only in the section of the nig]
worker, 18! — ? —

The Gemara answers:
1aty,, 1at,, 03 — [The Tanna Kamma] derives a gezeir
shavah from the common terms “sachir” [“employee’] ar
“sachir” [“employee”] found in each of the two sections of a d
worker and a night worker. Therefore all of the laws in b
sections apply to the wages of a resident alien and to. rent
payments.i7 .

The Gemara explains the reasoning of the other Tanna:
i 1393 o 1371 — But R’ Yose the son of R’ Yehud
disagrees with the Tanna Kamma '3, 7130, s K
because he does not derive any gezeirah shavah from the ter
“sachir’” “sachir.”"® Therefore, the laws found in the section
a day worker do not apply to the wage of a resident alien or
rental payments of an animal or utensils."®)

The Gemara questions the opinion of R’ Yose the son of
Yehudah: ‘
i, aty,, ey K97 11 — Granted that he did not deri
a gezeirah shavah from the terms “sachir” “sachir”; - np
531 — but for the rental payment of an animal or utensils why
is one liable only for the prohibition against retaining wages
amm) M) Mot (RN i, oy — He should be liable also f
the commandment: On his day shall you pay his hire, since it
found in the very next verse.? — ? —

NOTES

rental payments. [This also includes the other prohibitions found in
both sections (see below, note 15).] But R’ Yose the son of R’ Yehudah
stated in the Baraisa that neither of those laws apply to rentals; only
the prohibition against retaining payment (vt pwyn-xb) applies
(Rashi). See chart.

RENTALS GER TOSHAV
MISHNAH ALL PROHIBITIONS ONLY PROHIBITIONS IN THE SECTION
APPLY OF A NIGHT WORKER APPLY
TANNA KAMMA ALL PROHIBITIONS ALL PROHIBITIONS
OF BARAISA APPLY APPLY
R’ YOSE ONLY THE PROHIBITION OF | ONLY PROHIBITIONS IN THE SECTION
PWQD'N‘? APPLIES OF A NIGHT WORKER APPLY

12. This is the second verse in the section of the night worker, which is
found in Deuteronomy . Certainly, the first verse in that section — You
shall not retain [the wages of] an employee — applies to rental
payments, because it is in that verse that these types of payment are
included (see note 15).

13. This also includes the other two prohibitions mentioned earlier in
that verse — You shall not retain what is due your fellow; you shall not
rob (see note 15). Hence, according to this Tanna of R’ Yishmael’s
academy, rental payments are subject to all of the prohibitions that
apply to wages due an employee.

14. This is the second verse in the section in Deuteronomy. Certainly,
the first verse in that section — You shall not retain [the wages of] an
employee — also applies to the wages of a ger toshav, because it is in
that verse that a ger toshav is included (Rashi).

15. The wages of a ger toshav are also not subject to the other two
prohibitions mentioned earlier in that verse [in Leviticus] (Bashi).
The reason this Baraisa [and the Tanna of our Mishnah] mentions
only the two verses about delaying payment is because those verses
specify what kind of employee in being discussed in the respective
sections. That is, the section in Leviticus is referring to someone hired
for a day while the section in Deuteronomy is referring to someone hired
for a night. The Baraisa thus uses this as a means of identifying the
sections: The laws stated in the section of a night worker apply to a ger
toshav, but the laws stated in the section of a day worker do not
(Rashi). [Similarly, the first section of this Baraisa states that the laws
in both the section of a day worker and the section of a night worker
apply to rental payments.]
16. The Tanna Kamma used the terms 7mywa 3y "Wy Jun found in
the verse prohibiting the retention of wages (Deuteronomy 24:14) to

include wages of a ger toshav and rental payments for animals
utensils. It is understood that the prohibition against delaying pay:
ment of wages to a night worker found in the very next verse would als
apply to those types of payments (see Rashi below owm i-). But h
does the Tanna Kamma know that those other types of payments
subject to the prohibitions Hsted in the section of a day worker
Leviticus?
17. In Deuteronomy the verse states: " pwynx9, You shall not ret
[the wages of] an employee. The term iy, employee, is also used in th
verse in Leviticus: Wy nzyn 120°KY, the wage of a hired worker shal
not stay overnight. That term is thus used to expound a gezeirah shava
that links the two verses. Therefore, just as the section in Deuteronom,
applies to the wages of a ger toshav and to the rental payment for an
animal or utensils, so too the verse in Leviticus applies to all of th
forms of payment (Rashi).
18. A general Talmudic principle dictates that one may not expoun
gezeirah shavah on his own initiative. Rather, a tradition existed
passed on from teacher to student since the revelation at Sinai, as t
which Scriptural words were meant to be expounded as part of
gezeirah shavah. If a Tanna had not been informed by his teachers thal
a given word was to be expounded in this way, he could not, on his ow:
expound a gezeirah shavah employing this word (see Rashi t
Kiddushin 17a rom 1, Chachmas Manoach here). ;
The term 3 thus literally means “learned [the gezeirah shavah
from a teacher” (see Rashi to Pesachim 66a on i1, and to Sofah 33
Y ). ,
19. There is no Biblical reference in the verse of y9n-xY in Leviticus
wages of a ger toshav or to rental payments for an animal or utensil
Since R’ Yose the son of R’ Yehudah did not have a tradition to expoun
a gezeirah shavah, which would link this verse with the verse i
Deuteronomy, these forms of payment are not subject to the prohibiti
of Yon-xY (Rashi).
20. The verse 13y 1on ra directly follows o pwynxY in Deute
onomy. Since the term 3y7x%3 in that previous verse was used to inclu
rental payments for animals and utensils, the commandments in th
next verse should also apply in those situations (Rashi). One wou
then be liable for delaying payment for a night rental until after th
next day, even if he did not intend to withhold payment indefinitel.
{This question is especially difficult since R’ Yose the son of R’ Yehudah
does state in the Baraisa that this second verse applies to the wages of
a ger toshav, even though the reference to ger toshav was also made in
the previous verse. Why then should rental payments not be subject to
this second verse as well?]



111b° HAMEKABEL
The Gemara answers:
R ayun - R’ Chananya taught a Baraisa that resolves this
question: ~ X7p @K — [THAT] VERSE CONTINUES: Xan-xb,,
X971 11y %3 WY WY — AND THE SUN SHALL NOT SET UPON HIM,
BECAUSE HE IS POOR. We thus infer that this verse applies only to
nwy NPy 1Y TR3 JIY M — THOSE WHO CAN COME TO A
SITUATION OF POVERTY OR WEALTH. D’I?.'.;',_l TR IRy — AN
ANIMAL AND UTENSILS ARE thus EXCLUDED, ™1b PR3 19'K¥
mawy nny — FOR THEY CANNOT COME TO A SITUATION OF
POVERTY OR WEALTH."™!
The Gemara asks:
Xup 8301 — Now, the Tanna Kamma of the Baraisa holds that
rental payments for an animal or utensil are in fact subject to that
commandment £00.22 b TRy R URAT MY 13, NI — What
then does he do with the clause because he is poor? Why does he
not use it to exclude rental payments from that verse?
The Gemara answers:
~mpyY ny oripay 'wam ximn — That clause is needed to grant
precedence to a poor employee over a wealthy employee.®
Therefore, it is not used to exclude rental payments from that
commandment.
The Gemara explains how R’ Yose the son of R’ Yehudah
derives that law:
i 1272 01 137y — Now, R’ Yose the son of R’ Yehudah needs
that clause to exclude rental payments. He must therefore find
another source to derive that an employer must give precedence
to a poor employee over a wealthy one. 3w PYyn-XY,, n XTI
xpo1 1iax1 uy — He derives that law from the previous verse:
You shall not retain [the wages of] an employee who is poor or
destitute. This verse then already emphasizes the importance of
paying an impoverished employee.
The Gemara explains what the Tanna Kamma derives from the
mention of a poor person in that previous verse:
xnn Ry — And, according to the Tanna Kamma orpny M
~wyb my — one verse [because he is poor] is used to grant
precedence to a poor employee over a wealthy one, as stated
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above. yiaxb ny ovpny M — And one verse lyou shall
retain . .. who is poor] is used to grant precedence to a poo
employee over a destitute one.?" -
The Tanna Kamma has thus derived that a poor employe
granted precedence over both a destitute employee and a weal
one. The Gemara explains why both expositions are needed:
x3My1 — And it is necessary to teach both rulings.. N
1hax pynwx — For if [the Torah] informed us only that a po
employee precedes a destitute one, myanny 0103 K57 ow
I would say that is so because [the destitute man] is
ashamed to demand his wages from [the employer];*! b
myannb o7 My — but with regard to a wealthy man, who
ashamed to demand his wages from [the employer], x5 xn
— I would say that a poor man does not precede him in receiving
his pay.” Y [PyRYS X1 — And if [the Torah] inform
us only that a poor man precedes a wealthy man, X571 own
mh gy — I would say that is so because [the wealthy
man] does not need [the wages] so much; vl ey AR b
— but with regard to a destitute man, who vitally needs [th

o

wages], XY xpx — I would say that a poor man does n
precede him in receiving his pay.2l  xomy — [Both] rulings are
thus needed.

Having explained the Biblical sources behind the views of the
two Tannaim of the Baraisa, the Gemara now analyzes the Tann,
of our Mishnah:
711 xi1 — Regarding our Tanna,® =7wni my — whateve
possibility you consider is difficult. Y, VAW, Y IR
If he derives laws by linking the sections of a day worker and
night worker using the terms “sachir” “sachir,” 13 1919
m3awin — he should include even a resident alien as well in al
of the prohibitions.?) Why then does he state that a resident alie
is subject only to the laws in the section of anight worker? x%1
g, A, gr — And if he does not derive laws from th
terms “sachir” “sachir,” % xya mY3) M3 — how does h
know that the prohibitions found in the section of a day work
apply to the rental payments of an animal and utensils?®”

NOTES

91. Therefore, even though R’ Yose the son of R’ Yehudah would
ordinarily apply the entire section in Deuteronomy to rentals, he was
forced to limit liability for rentals to the first verse.

Rashash questions this exposition, because although the animal or
utensil cannot become poor, its owner can. The verse could thus very
well be enjoining a renter to make his rental payments on time because
the owner of that item is poor. See Pnei Yehoshua for a possible
resolution.

292. As he stated explicitly.

23, That is, if someone hired two workers, one wealthy and one poor,
and he has money to pay only one of them, he should pay the poor
worker on time (Rashi). [We will learn below (112a) that an employer is
not liable for delaying payment if he does not have funds available. This
verse thus teaches that he should make his one timely payment to the
poor employee.]

24, The term s, destitute, connotes a deeper level of poverty than "y,
poor, being related to the word rix, desire. That is, an {rx is one who
desires items for his welfare but cannot fulfill any of those desires.
Nevertheless, this verse grants precedence to a poor employee over a
destitute one in collecting his wages, because the average poor person is
embarrassed to claim his wages even though he vitally needs them. The
destitute employee, on the other hand, is used to embarrassing
situations and will have no reservation in claiming what he needs
(Rashi). [Even though the employer does not have the funds now, he
will probably one day have some available. It is then preferable to have
the destitute employee claim them at that point.}

925. [Therefore, even if the destitute employee is not paid now from the
employer’s available funds, he will demand his wages until the
employer finally procures new funds.]

26. [It is certainly more embarrassing for a wealthy man than a poor
man to demand payment. I would therefore think that the wealthy
employee would receive his wages first, while the poor employee would
have to demand payment until the employer procured new funds. The
Torah nevertheless grants precedence to the poor employee because of
the overriding concern that he needs the money now.} ~

27. Le. I would say that since a destitute person needs the money more
than an average poor person, the destitute person should receive his
pay first. The Torah nevertheless grants precedence to a poor employee
because in addition to needing the money, he is too embarrassed b
claim it from the employer (Rashi).
98. And the Tanna of R’ Yishmael's academy, who follows th
same view. Our Tanna [and the Tanna of R’ Yishmael’s academy
ruled that a ger toshav is subject only to the laws found in the passage
of the night worker in Deuteronomy, but not to any of the prohibition:
found in Leviticus. But our Tanna also ruled that rental payments 0
animals and utensils are subject to all prohibitions found in. botl
sections. The Gemara therefore asks how he derives these rulin
(Rashi).
99. If the Tanna of our Mishnah expounds the gezeirah shavah usin
the terms “sachir’” “sachir,” he should derive that all prohibition
apply to a ger toshav, just as the Tanna Kamma of the Baraisa inferre

30. The term qya, which includes rental payments, is found in
Deuteronomy, in the section of a night worker. The Tanna Kamma
the Baraisa used the gezeirah shavah to include rental payments in the.
prohibitions found in the section of a day worker (in Leviticus) as well.
But if the Tanna of our Mishnah does not utilize that gezeirah shavah;
how does he know that rental payments are subject to the prohibitions
in that section of a day worker?
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The Gemara answers:
sy, ey, 91 KY 091y — Actually, [our Tanna] does not
derive laws from the terms “sachir” “sachir,” but he neverthe-
less deduces that rental payments are subject to the laws found in
the section of a day worker. nng "xw1 — For there [with
regard to rental payments] it is different, X7p WaKT — since
the verse states: 13Ty 3n% M2 nbys pon x50, — [And]
the wage of a hired worker shall not stay overnight with you
until morning. The superfluous term “with you” includes 93
Jnx inpwsy — the hire of any thing [even arented item] that is
with you.B!

The Gemara asks:
v R — If so, 1 WA ¥nx — even the wages of a
resident alien should also be subject to the laws found in the
section of a day worker.®? Why then does the Tanna of our
Mishnah state that wages of a resident alien are subject only to
the prohibitions in the section of a night worker?

The Gemara answers:
'y, X1p mx — In the section of a day worker Scripture
states the term your fellow,”® from which we derive that the
prohibitions stated there apply only to awin 13 X9 Q¥ —
wages of your fellow Jew, but not to those of a resident alien.

The Gemara counters:
v — Ifso, b Mo yo1oKx — even the rental payments
for an animal and utensils should also be excluded from the
prohibitions found there because of that term.B4 — 7 —

The Gemara answers:
RN, 313 87 — But the term “with you” is written to include
rental payments in those prohibitions.

The Gemara asks:
mba) mema nian mx me — What do you see that persuades
you to include the rental payments of an animal and utensils,
awin 13 X2yi1y1 — and to exclude the wages of aresident alien?
Let the Tanna of our Mishnah rather include the wages of a
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resident alien in those prohibitions and exclude th
payments of an animal and utensils.? — 7 —
The Gemara answers:
niagy mY M mYs) M3 x7anon — It is reasonable ¢
should include the rental payments of an animal and u
under these prohibitions, 9¥7 1w 922 1w 12W ~ fo
are included at least in the property of your fellow Jew.
qy7 i 5933 oy owin — The wage of a resident ali
however, is not included even in the property of your
Jew %8

Having offered this explanation of the Tanna of our Mis
the Gemara must now reexamine the view of the Tanna ‘
in the Baraisa cited above:
sy, 7 X Xam) — Now, the Tanna Kamma of the Bar
that expounds the term “among your brethren” ruled th
wages of a resident alien are subject to all the prohibition;
apply to a Jew. % *13y *wn 3¥7,, w1 — What then'do
do with the limiting term “our fellow” found in the section
day worker?i¥7

The Gemara answers:
xunTab b wwam N — He needs that term for that whi
was taught in the following Baraisa: 9y X1 ¥ —
prohibitions found in the section of the day worker apply on
YOUR FELLOW Jew, BUT NOT TO AN AMALEKITE.®

The Gemara asks:

Xpp3 3msn,, 2wy — The exclusion of an Amalekite is alre
derived from the term “among your brethren,”® found in
section of a night worker. Why then is it necessary to exclude
Amalekite a second time?

The Gemara answers:

ipwiy x1wn’ 1 — One exposition is needed to permit retent
of [an Amalekite’s] wages; 1o X7wn? Tm — and on
exposition is needed to permit robbery of his property

NOTES

31. Any hire, even the rent of an animal or utensil, may not remain with
you (Rashi). Therefore, if one benefits from the work of an object
rented during the day, he must make the rental payments on time [that
night]. Then, once that prohibition in Leviticus applies to rental
payments, the two other prohibitions against withholding payment
mentioned in that verse also apply.

39. Since the withheld hire of a ger foshev is “‘with you,” it too should be
subject to the prohibitions stated in Leviticus.

33. The verse begins (Leviticus 19:13): 3y ng Pwyn K, You shall not
retain what is due your fellow (Rashi).

34. That is, the term 7y7 should teach that only the wages due your
fellow Jewish worker are subject to the prohibitions listed in the section
of the day worker, but not rental payments for the use of his animal or
utensils.

35. The verse under discussion contains both a limiting term (v, your
fellow) and an inclusive term (0K, with you). The Tanna of our
Mishnah apparently excludes a ger foshav from the prohibitions stated
there because of the term 9y, and includes rental payments because of
the term 3nx. But since there is no indication as to what form of
payment should be included and what form excluded, why did the
Tanna not arrive at the opposite conclusion? Perhaps wages of a ger
toshav should be subject to the prohibitions in that verse while rental
payments should be excluded.

36. Thus, when forced to choose between including wages of a ger
toshav or including rental payments, our Tanna chose rental payments.
This was preferable because rental payments can also be called “what is
due your fellow [Jew]” since the rented object belonged to a Jew. Wages
of a ger toshav, though, have no connection to Jewish ownership.

37. According to the Tanna Kamma of the Baraisa, a gezeirah shavah
Yinks the verses in Deuteronomy with those prohibitions stated in
Leviticus. Therefore, since the wage of a ger toshav is included in the

verses in Deuteronomy (from the term 37w, in your gates), his wage
also included in the prohibitions mentioned in Leviticus. The Gemar
therefore asks what form of payment he excludes because of il
limiting term “your fellow” (Ran).

38. That is, the term “your fellow” excludes the wages of a an ido
ater such as an Amalekite. A ger toshav though, who renounced
idolatry, is included in all of the laws of withholding wages that apply
adew.

39. The verse in Deuteronomy begins Jmgn g} "y oW PUYIKY,
You shall not retain [the wages of] an employee who is poor or destitute
among your brethren. The Baraisa above used the term “among you
brethren” to exclude wages of an idolater from this prohibition
Furthermore, the Tanna Kamma of that Baraisa expounds a gezeirah
shavah to link the section of the night worker in Deuteronomy with tha
of the day worker in Leviticus. Hence, why would he need the term
“your fellow” in Leviticus to exclude the wages of an Amalekite from
the prohibitions mentioned there? The wages of all idolaters ar
excluded in that section too as a result of the gezeirah shavah (Ran)

[This question is thus difficult only according to the Tanna Kamma 0
the Baraisa, who expounds the gezeirah shavah . But according to R
Vose the son of B’ Yehudah, who does not link the two sections with a
gezeirah shavah, the term “your fellow” is needed in Leviticus b
exclude wages of idolaters such as an Amalekite from the prohibitions
expressed there (Ran).]

40. This follows Rashi, who says the term by in this context should be
understood according to its usual meaning ~ ie. robbing something
from a person. It is thus understood differently than above (111a, see
note 15 there), where it meant withholding wages. [See Tosafos to 61a
(125 1) for an explanation of how this ruling about actual robbery is
derived from the same term that was earlier interpreted to be referring

to withholding wages.]
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»3y1 — And [both] of these expositions are needed. %7
ibra 1wy — For if [the Torah] informed us only that rob-
bery of his property is permitted, 3 nav X597 DWwN — I'would
think that is so because [the Amalekite] did not necessarily
trouble himself for [the stolen item],! 723 VT ipwiy Yax
— but with regard to retention of his wages, for which [the
Amalekite] did trouble himself? by working, xb xp — 1
would say it is not permitted. ipWiy 1PYHRWK 181 — And if [the
Torah] informed us only that retention of his wages is permit-
ted, Y xnx x57 mwn - I would think that is so because
[the money] never reached [the Amalekite’s] hand, 913 93x
mr1Y kKT — but with regard to robbery of his property, where
[the stolen item] did reach his hand, &% xnx — I would say
it is not permitted. XMy — [Both] expositions are thus
needed.*3

The Gemara questions the view of R’ Yose the son of R’ Yehu-
dah:
TTET 1313 01 1371 — Now, the view of R’ Yose the son of R’
Yehudah is difficult. *7pa-1y 30X 3w nbys pon-xY,, W -
This verse: The wage of a hired worker shall not stay overnight
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with you until morning, was used by the Tanna of our Mishp,
to include rental payments for animals and utensils, because
the term “with you.” But R’ Yose the son of R’ Yehudah holds ¢
rental payments are not subject to those prohibitions found in
section of a day worker. % 112y 1xp — What then does he
with [that term]?44
The Gemara answers:
0% 37725 M5 Xiyam — He needs it for that ruling of Rav As
'0x 271 Mmx7 — For Rav Assi stated:  1i¥3% X5 15w kb 1
o3y 5w 1y 510wk 15 — Even if someone hired [the work
to harvest only one cluster of grapes,® 1%n 52 own 131y
he transgresses the prohibition not to hold wages overnigh
he delays payment.
The Gemara explains how the Tanna of our Mishnah dem
that law:
71X1 — And the other one [the Tanna of our Mishnah
RpD1 WD NK Kipa x¥T voxR),m — derives this law from
verse:5 And for it he risks his life, which he expounds to me
vhy iwn) 1ping 127 — any matter for which [an employee
commits his life, even a short job.*"

NOTES

41. For this item can very well be something that the Amalekite found
or received as an inheritance or gift (Tosafos above, 61a Mm% ).

42. This translation follows Tosafos (ibid). See also Dikdukei Sofrim.

48. Meiri (to Bava Kamma 113b) emphasizes that this discussion
concerns only idolaters and primitive peoples that do not subscribe to
the basic concepts of moral conduct. But a member of any civilized
nation that believes in God and which governs itself in a moral fashion
—even though its religious practices are far different from the Torah’s
— must be treated exactly as a Jew in all financial dealings.
Furthermore, even with regard to an idolater, the law follows the view
in Bava Kamma (ibid.) that prohibits stealing anything from him;
this includes even non-payment of his wages. Only the prohibition
against delaying payment past the time limit given for a Jewish
employee is not applicable to an employee who is an idolater. This
stringent view is accepted as definitive in Shulchan Aruch (Choshen
Mishpat 359:1; see also 348:2 with Shach). [For further discussion of
our Gemara, see Tosafos above, 87b KX 111; see also Chacham Zvi §26.
For Rashi’s view, see his commentary to Sanhedrin (57a), with Shaar
Ephraim §2.]

44. The Gemara could have asked a similar question about the view of
the Tanna Kamma of the Baraisa. He derives from the gezeirah shavah
that rental payments are subject to all of the prohibitions in Leviticus.
Accordingly, he does not need the term “with you” there to include such
payments. The Gemara, though, prefers to question the ruling of R’
Yose the son of R’ Yehudah, for the exposition from “with you actually

contradicts his view that rental payments are not included. Accordin
to the Tanna Kamma, though, the term “with you” is mere
superfluous, not contradictory to his view (Ran).

45. Le. he was hired for just a few hours of work (Rashi). We woul
have thought that the term “ty, hired worker, applies only to someo
who works for an entire day or for at least half the day, because 1
common to hire workers for that amount of time. But we would no
have thought that this term applies to someone hired for less time, since
such employment is unusual (Tosafos). The verse therefore states

“with you” to include any employee, even one who worked for only a
few hours. [See Meiri for an alternative interpretation of this Gemar
see also Minchas Chinuch 230:7.]

46. Deuteronomy 24:15. This apparently superfluous clause is ex-;
pounded.

47. [According to this interpretation the clause does not convey its
literal meaning, that the employee risks his life for the wage. Rather the
term vox), and for it, refers to the job, not to the wages. That is, the
worker committed himself to carry out the job.] Thus, for any job that
an employee committed himself — even a short job of a few hours — the
employer must pay the wages on time (see Rashi).

[Even though this verse in Deuteronomy refers to a night worker, the
same law applies to the day worker mentioned in Leviticus. Once we see
that even someone hired for a few hours is considered by Scripture to be
“a hired worker,” this type of worker is included in the section of a day
worker as well (see Ritva [old]).]
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. The Gemara states what R’ Yose the son of R’ Yehudah derives

rom that superfluous clause:

q1%) — And the other [Tanna] xupTah mh yam Ry -

qeeds that clause for that which was taught in a Baraisa:

wo1-nx X3 X1 nox),, — The verse states: AND FOR IT HE RISKS

HISLIFE.W  waza mynby iy ion — WHY DID THIS worker CLIMB

A high RAMP to work, 1'X3 n7n1) — OR SUSPEND HIMSELF ON

THE TREE to collect its fruits, nnmY Ma¥y nx 7o — PLACING

SELF IN MORTAL DANGER??  inaty by x5 — Was it NOT FOR
HIS WAGE?®  "IIIX 127 — ANOTHER EXPLANATION translates the

verse as follows:  “iwni-nx 81 X1 vHKR),, — ONIT HE STAKES
S LIFE. 7Y "o w2isx 53 — WHOEVER WITHHOLDS THE
’AGES OF ANEMPLOYEE  1pn iwm '7{9"13 1‘913:-; — 1S considered AS
1F HE TOOK HIS LIFE FROM HIM.™!

The Gemara debates the interpretation of the verse according
this last exposition:

70m 27) K 27 — Rav Huna and Rav Chisda disagree. "m
13 by iwp1 MK — One says that the verse refers to the life of
e robber [i.e. the employer], warning that his life is at stake if
he does not pay the wages. 5131 W 1wp3 7K M — And the
other one says that the verse refers to the life of the victim [i.e.
the employee], stating that his life is in danger if he does not
receive his expected wages.®

The Gemara explains the source of this dispute:

11 5w o3 7 (k0 — The one who says that the verse refers
to the life of the robber derives this fact from 2m3y7 — that
hich is written: ’ywa ny xa1n-b% x-b1m b1bnntby,,
. Do not rob an impoverished person though he is impover-
ished; and do not oppress the poor in the gate.®® 21> — And
iswritten in the next verse: mipyap-nRyIPIDIMI MO,
wn) — For HASHEM will fight their battle, and rob the life of
ose who rob them."” The term “life” is thus used in reference
 the robber. 5131 5w 1wn1 1nx7 181 — And the one who says
at the verse refers to the life of the victim derives this fact
om 2'n37 — that which is written: vy y¥a-53 ninx 3,
iy nhya wnr-nx — So are the ways of anyone who is greedy of
ain; he takes away the life of its owner.®™® Thus, the term “life”
fers to the victim.

The Gemara asks:
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m1 77R1 — Now, the other one, who explained that our verse
refers to the life of the employer, must also contend with the
following question: 1P whya woy-nx,, 337 — But it is
written: He takes away the life of its owner. This indicates that
the term “life” refers to the victim! — ? —

The Gemara answers:
xpwmy vhya — That verse refers to its current owner — i.e. the
robber. ! )

The Gemara questions the other view:
™31 7781 — Now, the other one, who explained that the verse
refers to the victim, must also contend with the following
question: ~wp) oiyap-nK vap), 2N — But it is written:
[Hasuem] will rob the life of those who rob them. This implies
that the term “life” refers to the robber! — ? —

The Gemara answers:
“nxp oyw i — [The verse] is stating what the reason is: 7
mpyap-nx vap,, oyw — What is the reason that [God] will rob
[i.e. punish] [the robbers]? w3 1our1 mwn — Because they
took the life of the one that they robbed.™ The “life” referred to
is thus that of the victim.

The Gemara cites the next section of our Mishnah, which set

down a condition for when the prohibition against delaying
payment of wages applies:
MWK — WHEN is this s0? ivany 913 — WHEN [THE WORKER]
DEMANDED his wage from [THE EMPLOYER]. ivan X% — But if
[THE WORKER] DID NOT DEMAND his wage from [THE EMPLOYER],
nby “aiy inR — [THE EMPLOYER] DOES NOT TRANSGRESS [THE
LAW] against delaying payment.

A Baraisa elaborates:

1327 un — The Rabbis taught in a Baraisa: nbys pon-xb5,,
sy — The verse states:™ THE WAGE OF AN EMPLOYEE SHALL
NOT STAY OVERNIGHT. iyan x5 19X bim — IT MIGHT BE
thought that this applies EVEN IF [THE EMPLOYEE] DID NOT
DEMAND his wages from [THEEMPLOYER]L.  “3nXK,, {7 1mYn —
THE TORAH therefore STATES the next word: WITH YOU, Ry1?
— which is interpreted to mean WITH YOUR WILL; implying that
the wage is being held against the will of the employee.l? i3
15 ¢ 157K — IT MIGHT BE thought that the prohibition applies

Deuteronomy 24:15.
he employee could fall off the high ramp or the tree and perish (Rashi).

 The verse thus emphasizes the iniquity in not paying the wages to this
orker in a timely fashion.

[That is, by having his wages withheld, the employee could quite
sible die. Consequently, an employer who withholds wages will be
rished for this infraction as if he were guilty of murder.] The Gemara
ext debates how this is derived from the phrase Wwoyrng Kiga k1 1K)
shi). At any rate, R’ Yose the son of R’ Yehudah can use the clause
or this exposition (see Rashi K1 717).

According to this second exposition, the verse does not refer to the
gerous nature of the work. Rather, the verse is concerned with the
arm that can befall the employee if he does not receive his wages as
ected. Thus, even if the employee was not doing dangerous work, it
. considered a murderous act to withhold his wages. The first
osition, though, stated the severity of withholding payment for an
ployee who performed a dangerous job (Iyun Yaakov).]

ccording to one view, the term “‘his life” (ywo) in the verse refers to
life of the employee. The verse exhorts the employer to pay the wages
ecause the employee’s life depends on that money. Implicit in that
tement is that if the employer does not pay as expected, he will be
ished as severely as if he had caused the employee’s death. According
he other view, the term “his life” refers to the life of the employer.
€ verse would then be stating that the employer’s own life is at stake
 he does not pay the wages [because of the danger in which he places
he employee] (see Rashi).

NOTES

6. Proverbs 22:22. That is, even though he is poor and has no one to come
to his aid, do not rob him (Rashi). The second part of the verse, which
discusses a poor person in the gate, refers to someone collecting the
various portions of produce to which the poor are entitled [e.g. maaser
ani, leket, etc.]. One should not make it difficult for the poor to collect
these entitlements (Rashi to Bava Kamma 119a).

7. Ibid. v. 23. The term vap is the Aramaic equivalent of the Hebrew verb
Su (Rashi to this verse, from Rosh Hashanah 26b). The verse thus
teaches that a robber brings harm upon himself; God will ““rob” the very
life of someone who robs another person (Rashi). This verse thus states
that the wyy, “life,” of the robber is at stake. Similarly, our verse in
Deuteronomy refers to the life of the robber with its term wna.

8. Proverbs 1:19. The verse is interpreted to mean that the greedy person
takes away the life of the owner of the item he desires. Here, the verse
uses the term wo) to refer to the victim’s life, which is in danger.

9. The verse is thus interpreted to mean that a robber takes away the

“life”” of the one who owns the item after the theft — that is, his own life.
Accordingly, in this verse too, the term wp) can refer to the robber.

10. The verse thus means that God will rob [i.e punish] (vap) those who
“robbed” the life of their victims (wpy mirysp-ny) [by robbing their
money] (Rashi). Thus, the term woy in this verse too can be referring to
the victim.

11. Leviticus 19:13.

12. [The term 3mx can be understood as “with your will.” The verse
would then mean, “The wage of an employee shall not stay overnight
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EVEN IF [THE EMPLOYER] DOES NOT HAVE the necessary funds to
y his worker. 'qnx,, 7ni% 1mbn — THE TORAH therefore
STATES: WITHYOU, 3nX Wi — which implies THAT YOUHAVEIT
ailable.’  wambaw Hyxy 1 Sy x wmam oK bisr — ITMIGHT
 thought that this prohibition applies EVEN IF [THE EMPLOYER]
DIRECTED [HIS WORKER] TO A STOREKEEPER OR MONEYCHANGER.
nx,, i 1mbn — THE TORAH therefore STATES: WITH YOU,
byw by 12137 Yy sy KY) — which implies, NOT WHEN HE
IRECTED [HIS WORKER] TO A STOREKEEPER OR A MONEY-
HANGER.™!

he Gemara cites the next ruling of our Mishnah and analyzes

Sy Yyx1 Dy e — If (THE EMPLOYER] DIRECTED HIM

A STOREKEEPER OR A MONEYCHANGER, 131V I1'X — HE DOES

YT TRANSGRESS [THE LAW].

The Gemara asks:

; Xy — They inquired:

turn to the employer if he is not paid,
10t return?td

The Gemara presents two views:

ak Ny 21 — Rav Sheishess says:  yin irg —~ He may not

turn to the employer. 1nx 121 — But Rabbah says: "1in

He may return.

Rabbah explains why he holds that the employee may return to

employer if he is not paid by the storekeeper:

Tnx — Rabbah says: % Xy X — From where do I

wtosay it? by 121y ing unpm —~ From that which [the

ishnah] taught: [THE EMPLOYER] DOES NOT TRANSGRESS [THE

11in — May [the employee]
AT IR X — or may
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LAWL. "2y X571 %1 ayn — This implies that [the employer]
does not transgress the law if the employee is not paid by the
storekeeper, 711 "TM N1 — but [the employee] may still
return to the employer in that case to collect his wages.[®
Rav Sheishess responds to this proof:

Tnx nww 371 — Rav Sheishess says: 131y X 'xp — What
does the Mishnah mean when it says: HE DOES NOT TRANSGRESS
the law? =iay% n1ina inx — He is not subject to the laws of
transgressing because he no longer owes the employee any-
thing.t?

Until now the Gemara has discussed the prohibitions that apply
to an employee whose pay is based on the amount of time that he
works. The Gemara now asks whether those prohibitions apply
for other types of work:
nww a1n mym w3 — They inquired of Rav Sheishess:  nubap
— If an employer delays payment for contractual work,™® =2y
1on S2 own rhy — does he transgress the prohibition not to
hold wages overnight, 7%n 52 own 221y PR IR — or does he
not transgress that prohibition not to hold wages overnight?

The cause of the doubt is explained:

53 mawa myip 19X — Does a craftsman acquire the improve-
ment to the utensil that comes about from his work?™®  axi7m
xn1 — Then, [the money] owed to the worker is similar to a loan
and is not subject to the prohibition against delaying payment of
wages.?® %3 mawa nIip 19K X IR — Or does a craftsman not
acquire that improvement to the utensil? xw1 nmnay —
Then, [the money] owed to the worker is a wage and is subject to
the prohibition against delaying payment.©!

th your consent.”] We can now infer that this prohibition takes effect
hen the delay is with the consent of the employer alone, to the exclusion
the employee’s consent. Accordingly, if the employer did not defy the
11 of the employee, he is not in violation of this prohibition. Therefore,
the employee did not ask to be paid, the employer never defied the will
e employee, and is consequently not liable for delaying payment.
ar Mishpat (339:2) points out, however, that the employer is never-
ess not permitted to hold the wages in that situation. He is only
mpt from the Biblical violation.]

he verse states that the wages should not stay overnight “with you.”
his implies that you (the employer) have the wherewithal to pay. But
e employer does not have the necessary funds, he is not in violation
is prohibition.

o0sh understands this exposition to be referring to an employer who
s not have the necessary cash to pay his worker on time. In that case,
s not obligated to sell some of his assets to make this payment. R’
a Eiger (to Choshen Mishpat 339:10), however, writes that the
araisa appears to be referring to an employer who has no assets at all
se for payment. Only in that case does he not violate the Biblical
‘ohibition against delaying payment. See also Ahavas Chesed (Nesiv
‘hesed 7:13).

iven when the employer is Biblically exempt from this prohibition,
nevertheless an act of piety to borrow money in order to pay one’s
loyee on time (see Pischei Teshuvah there).]

In that case the employer is no longer responsible for paying the

ker. Consequently, he is not holding the wages at all, so he cannot be

ble for holding them overnight. This ruling will be analyzed immedi-

feli be}llow, in the Gemara’s discussion about the next section of our
nah:

This refers to a case where the employee merely agreed to rely upon
1St0rekeeper, and no stipulation was made. At issue is what the
1 loyee meant when he agreed to collect his pay from the storekeeper.
id he mean to accept this arrangement only if he received his pay or did
ean to free the employer of all obligations to him? If, however, the
loyee had stipulated that his agreement was based on receiving his
from the storekeeper, he may of course collect his wages from the
loyer when the storekeeper fails to pay. By the same token, if the
loyee had explicitly freed the employer of his obligation, relying
the:storekeeper for his pay, the employee may not retract his

NOTES

agreement (first explanation of Tosafos ; (see Rashi - i1 and WK ).
[See Tosafos and Rosh for further discussion of this issue and for a
discussion of the storekeeper’s obligation and whether he can retract
from his role in the agreement.]

16. The Mishnah does not say that the employer is free from obligation
(e.g. "wa) when the storekeeper fails to pay; it says merely that he does
not transgress the prohibition against withholding payment. It is there-
fore apparent that the employer still bears the responsibility to pay his
employee.

17. That is, the Mishnah means that the employer no longer has any
financial obligations whatsoever to the employee. He will thus not be
liable for any prohibitions that apply to the wages of an employee
(Rashi).

18. This refers to work done by a craftsman, who agrees to complete a
specific task for a fixed sum of money. The amount of his pay is thus not
dependent on how long he works (Rashi).

19. When a craftsman is hired to complete a specific job, there are two
ways to view the method by which he earns his pay. The first is to assume
that he is paid a wage for his work, much in the same way that a day-la-
borer is paid a wage based on the time that he spends. The second is to
assume that he becomes a partial owner of the item, acquiring that
portion of the utensil which he improved. According to this second view,
the craftsman’s pay does not take the form of a wage that is owed to him;
rather, it takes the form of proceeds from a sale: When he returns the
finished product to its owner, he in effect “sells” whatever stake he
acquired in it back to its owner, and the money that he receives from this
sale is his pay (see Rashi here and to Kiddushin 48b xam ).

The Gemara now suggests that the inquiry posed to Rav Sheishess
revolves around this very question: Does a craftsman contracted to com-
plete a certain job acquire a stake in the item he works with or not?

20. If the craftsman acquires the improvement made in the utensil, he
in effect sells the owner that portion when he returns the finished
product to its owner. Consequently, the money that the owner owes the
craftsman is not considered wages but a loan (Rashi). [See Ketzos Ha-
Choshen 306:4 for a lengthy discussion about the craftsman’s “‘acquisi-
tion” of this improvement to the utensil.]

21. According to this understanding, the wages owed a contracted worker
are no different than wages owed to someone paid by the hour. Hence,
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Rav Sheishess responds:
j 297119 x — Rav Sheishess says to them: 121y — [The
loyer] transgresses the prohibition if he does not pay on

m — But it was taughtina Baraisa about such acase: ing
\1y — [THE EMPLOYER] DOES NOT TRANSGRESS the prohibition if
oes not pay a contracted worker on time. — ? —

he Gemara answers:

Dy mnn Yy ey oni — There the Baraisa refers to
case where [the employer] directed him to a storekeeper or
oneychanger. He is therefore not subject to any prohibitions
‘ie payment is delayed.

he Gemara attempts to prove that the ruling of Rav Sheishess
érrect:

xymon Xpn — Let us support him from the following
aisa;  PAIRY imbL [niaz — Regarding ONE WHO GIVES HIS
AK TO A CRAFTSMAN — Y7191 1) — if [THE CRAFTSMAN]
SHED IT AND INFORMED [THE OWNER] of that fact, but did not
urn the cloak, ©M MY 1Y) |XDH 191DK — EVEN FROM NOW
[IL TEN DAYS o0 52 mwn 131y inN — [THE OWNER] DOES
P TRANSGRESS the prohibition NOT TO HOLD wages
RNIGHT.?¥  pint »yma ¥ miny — However, IF [THE CRAFTS-
{] GAVE IT TO HIM IN THE MIDDLE OF THE DAY, Tby nypwwn
— WHEN THE SUN SETS ONHIM  '%n b3 miwn 131y — [THE
R] TRANSGRESSES the prohibition NOT TO HOLD wages
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OVERNIGHT.?¥ b3 rrawa myip 191x nny Xy — But if yousay a
craftsman acquires the improvement of the utensil, xpX
maiy — why does [the owner] transgress any prohibitions? The
money owed is not considered wages! It is thus apparent that a
craftsman does not acquire any share of the cloak. His wages are
thus subject to the prohibition against delaying wages, as Rav
Sheishess stated.®!

The Gemara ohjects to the proof:
X372 377 ™72 ™1 27 0K — Rav Mari the son of Rav Kahana
says: X92707 7132 — The Baraisa may refer to teaseling a
thick cloth.?® Since this procedure weakens the garment, the
craftsman does not acquire any share in it.?” The money owed
him in this particular case would then be considered nothing
other than wages. No proof then can be brought to the ruling of
Rav Sheishess.

The Gemara responds to this objection:
mhma 72 nb — In that case why did [the owner] give [the
cloth] to [the craftsman]? ";;-13'1‘; — Obviously, to soften it.
mmay i — This softening then is its improvement.®
Therefore, this is no different than any other case of contractual
employment, where the product increases in value.

The Gemara raises another objection to the proof:
mpn K Kp7 XMy x5 — [The Baraisa] is needed only
where he hired him wwab — to stamp on his cloth,™
Xnyna XYva1 Xwva — each and every stamping for ama ‘ah.
It is therefore possible that the Baraisa is not referring to
contractual work at all.

ages of the contractor would be subject to the regulations that
ly to: an employee whose pay is dependent on the time that he
rked.

Tosafos ask that Rav Sheishess himself states elsewhere that a
sman does acquire the improvement to the utensil. See there for a
ution to this apparent contradiction.]

Horas long as the craftsman continues to hold the cloak, he cannot
mand payment (Aruch HaShulchan 339:8 in explanation of Sma ibid.
f. Meiri).

nee the craftsman returns the cloak his work is terminated, with
aws requiring a timely payment in effect.
t should be noted that in the case stated by the Baraisa, where the
was completed before the end of the day, the employer is subject to
erse found in the section of the night worker (Deuteronomy 24:15):
YOy KianKY, The sun shall not set upon him, as the Mishnah stated
e (110b). The Baraisa mentions the prohibition found in the section
the day worker (Leviticus 19:13) only because that prohibition was
ioned in its first ruling cited here. And that particular prohibition
as mentioned earlier because the case of a day worker is more common
an that of a night worker (Shitah Mekubetzes ; see, however, Rambam,
Sechirus 11:3 and Kessef Mishneh there).

‘hochmas Manoach points out that the Gemara could have cited a
ect proof to Rav Sheishess from the Baraisa’s ruling that an employer
Liable for the prohibition against delaying payment even in case of a
man, The Gemara need not have involved itself with the issue of
her a craftsman acquires a share in the utensil. See there for an
anation of this apparently unnecessary argument.

Teaseling raises the nap (the hairy surface of cloth) by gently

NOTES

plucking up the surface fibers. This is done by brushing the cloth with
a special teasel brush made of thistle heads (Ma’aseh Oreg by Dayan L.
Gukovitzki, p. 55).

27. The garment would have lasted much longer if it had not been
teaseled. The Gemara therefore assumes that the garment did not gain
in value from this work (Rashi).

28. There are people who prefer to teasel a garment to give it a soft
finish. This enhances the insulating properties of the cloth, and gives it
a more beautiful appearance (Rashi; see Ma’aseh Oreg p. 56).

29. That is, the Baraisa may be referring to the first stage of the
finishing process, known as fulling, which precedes the teaseling stage.
After weaving, woolen cloth is handed over to the fuller, who washes it
in a tub containing [warm] water and fuller’s earth. It is stamped on
while in the tub to shrink and thicken in order to close the tiny gaps in
the weave (Rashi, as explained by Ma’aseh Oreg p. 55). [Since the
shrinking causes the cloth to harden, it is then teaseled to soften it.]

30. The owner hired the worker to stamp on the cloth. The pay was to
depend only on the amount of times the worker stamped; it was not
contingent on the cloth actually improving. Since the worker would
receive his pay even if the cloth did not improve, he cannot be considered
a contractor who receives pay for a finished job or product. He is thus no
different than a worker hired per day, whose pay is subject to the
prohibitions against withholding wages (Rashi; see also Ketzos Ha-
Choshen 306:3).

[We have translated the Gemara according to the version found in our
edition. In Rashi’s edition, though, the Gemara’s conclusion apparently
stated nuna maxy. This would then be translated as, “He hired him per
stamping.” See also Rashi and Tosafos to Bava Kamma 99a.]
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The Gemara cites the next section of the Mishnah and
elucidates it:
i3ara ey — If AHIRED WORKER claims his wage WHENIT IS DUE,
=} 50131 yayy — HE MAY SWEAR AND COLLECT it, etc.

Understanding this oath to be a Rabbinic institution, the
Gemara examines its purpose:"”
=y — With regard to a hired worker, 1121 MY 2PN INRK
Yy yapwnb — why did the Rabbis institute on his behalf
that he swear and take his wages from the employer?

The Gemara answers:
by "0 T 271 MK — Rav Yehudah said in the name of
Shmuel: %3 Wy nibt nis77 — Major laws were taught
here.?

The Gemara interrupts its explanation of the reason for the
oath to question Rav Yehudah’s wording thus far:
wpy xnabn ui — Are these Biblical laws? w13 niypn i —
These are Rabbinic enactments.’! — ? —

Rav Yehudah modifies the wording:
by K TP 27 0K Kox — Rather, Rav Yehudah said in
the name of Shmuel: x3 2 ni%i13 nipn — Major enact-
ments were taught here.

The Gemara objects again:
ni%1y — By calling those Rabbinic enactments “major,” SYan
niapp xox7 — this implies that there are minor ones. Why
should any Rabbinic enactments be considered minor?®

The Gemara again modifies Shmuel’s statement and then
continues with its explanation of the reason for the Mishnah’s
ruling:
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by TN 1AM 27 MK Xox — Rather, Rav Nachman said
the name of Shmuel: X3 mY niviapy nipn - Lasti
enactments were taught here.”  xw1 nva bya7 vy — The
oath should actually have been made by the householder (i
the employer) to counter the challenge of the employee and fr
himself from paying. n1an bya7 ny1w’ 1337 R — But the
Rabbis uprooted the oath of the householder, —axm
— and transferred it to the employee, —12WT 177 *12 DWwn
because of [the employee’s] livelihood.®
The Gemara asks:
mai7 ™o r12 owm — And because of the needs of [t
employee’s] livelihood, nran Syah mb xytopn — do w
impose a loss upon the householder?” ~
The Gemara answers:
moia nran Yya — The householder himself  yanwn b xm
bwpwy 1iaty — is satisfied that the employee should be the on
to swear and then take his wages, Doyin b 1713 -
in order that workers should be willing to hire themselves ou
to him.® ‘
The Gemara asks that the reverse argument can also be made
mpn o — The employee himself  5ya yanwny mh Rm
ypon man — is satisfied that the householder should be
one to swear and have his (the employee’s) claim to the wages b
rejected, M7 NI D — so that [householders] should
willing to hire him.® — ? —
The Gemara answers:
max a3 by nian Yya — A householder is forced to hir
workers.i9 There is consequently no concern that a worker wh

NOTES

1. A few introductory remarks about the laws of oaths are in order, to
help one follow this section of the Gemara. Under Biblical law, a
defendant who completely denies the monetary claim of a plaintiff [qoin
Yo, one who denies the whole] does not have to support his denial with
an oath. However, one who admits part of the claim [nyjp»a ni] must
support his denial of the rest with a Biblical oath. {In Amoraic times,
however, a Rabbinic oath was imposed (ng#1 nyiw, literally: an oath of
incitement), even on one who categorically denies the plaintiff’s claim.
These laws have already been discussed in the beginning of our tractate
(3b ff).]

Under Biblical law, there is no such thing as a claimant swearing to
collect a disputed claim from a defendant [Svm vawil. Whenever a
Biblical oath is required, it takes the form of having a defendant swear
to repudiate the claim against him and keeping the disputed money or
item [woy yawi]l (Rashi mpn i1, from Exodus 22:10). The oath in our
Mishnah, which allows the employee to swear and collect his wages from
the employer, must therefore be a Rabbinic enactment.

9. [This is one of the great enactments instituted by the Sages,] together
with the other Rabbinic oaths listed in a Mishnah in Shevuos (44b), in
which a claimant may swear and then collect the item under dispute
(Rashi). [The Gemara will elaborate this answer below.]

3. The term “halachah” (law) usually connotes a law taught orally to
Moses at Sinai (yon myny mabm). The Gemara therefore asks why Rav
Yehudah used that term to describe the oath given to an employee. The
rulings listed in that Mishnah in Shevuos, allowing a claimant to collect
with an oath, are actually Rabbinic, as the Gemara explains there
(Rashi).
4. By stating that major enactments were taught “here,” Rav Yehudah
implies that institutions taught in other places are not major. The
Gemara therefore asks why any Rabbinic enactment should be
considered minor (Tosafos).
5. That is, these enactments are of such lasting importance that it was
worthwhile establishing them even though they uproot a Biblical law
(Rashi). The reason for this enactment will be explained below.

[See Tosafos here and Ritva to Shevuos 45a for alternative explana-
tions of the term niviap.]
6. Because the employee depends on this for his livelihood, some-
times even endangering his life to earn his wages, the Sages instituted
that any dispute regarding the payment of the wages be subject to an

oath (see Nimukei Yosef).

However, according to Biblical law, in monetary disputes subject to 3
oath the defendant swears to his claim and keeps the property und
dispute. Hence, if our case of wages were dealt with according to &
rules of Biblical law, the oath would be given to the employer to swe
and free himself from the employee’s claim. However, the:Sag
reversed the procedure and instituted that the employee swear to t
truth of his claim and then collect his wages [because of his need for
livelihood] (Rashi).

As noted above, according to Biblical law a defendant is not subject
an oath unless he admits part of the claim lodged against him. 0
Gemara’s use of the phrase “uprooted the oath of the householde;
means the oath that, according to Biblical guidelines, should have be
given to the householder. It may also allude to a case in which
employer admitted owing some of the wages claimed by the employ
but denied the remainder (modeh bemiktzas). Even though the Tor
itself imposes an oath upon the employer in such a case to swear and fr
himself of liability for the disputed amount, the Sages took that oatt
away from the employer and shifted it to the employee, allowing him to
swear instead and collect the disputed amount (Ran, who says thi
Rashi also appears to understand the Gemara this way; cf. Tosafo

7. If the employer should really have the right to swear and exem
himself from paying, why would the Sages institute a procedure fort
benefit of the employee at the employer’s expense?

8. If a householder would ever free himself from his employee’s claim
wages, workers, suspecting that he swore falsely, would be reluctant
work for him in the future, fearing that they too might be cheated |
of their wages (Rashi to Shevuos 45a). The Sages therefore assumed b
employers were willing to transfer the oath to the employee, and forgo
their right to swear and be free of the claim.

9. If a worker would ever swear to collect his disputed wages, peopl
would be reluctant to hire him in the future, suspecting that he woul
demand his wages again under oath even after having been paid (Rashi)
It is therefore reasonable to assume that workers prefer to let th
employer take the responsibility for the oath. Why then did the Sage
institute that the employee take the oath? '

10. When a householder needs workers for ajob at hand, he has no choiC
but to hire them (Rashi). Therefore, the Sages were not concerned thal
a worker would have difficulty finding employment.
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had taken an oath to collect his wages would have trouble finding
work.

The Gemara asks that the opposite is also true:
qanK 2 Dya my o — A worker is also forced to hire
himself out to make a living!"™# Thus, even an employer who took
an oath to free himself from a claim of wages would have no
trouble finding workers. Why then was the oath transferred from
the employer to the employee?

The Gemara therefore gives another explanation of why

the Sages instituted that the employee should be the one to
swear:
X1 mbyisa MY n1aa Yya X9x — Rather, a householder is
preoccupied with his workers. He might therefore mistakenly
think that he already paid this employee and even swear to it. The
Rabbis therefore transferred the oath to the employee and
allowed him to collect his wages with it."?

The Gemara asks:

o — Ifso, nymw x%amb amy — let [the householder] be
required to give [the worker] his wages without the employee
having to take an oath at all.t’®¥ — ? —

The Gemara answers:
nian bya by iny7 o157 112 — The Rabbis required the employee
to swear in order to put the mind of the householder at ease,l'¥

The Gemara asks why the Rabbis did not choose a different
method for dealing with the problem:"?!
nriya mh anm — Let [the householder] give [the employee]
his wages in the presence of witnesses. Then there would never
be a need for an oath.t
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The Gemara answers:
xnYm b xpw — It would be too troublesome [for ho
holders] to have to find witnesses whenever they needed to pay
worker.

The Gemara suggests yet another method of avoiding the ne
for an oath: .
xapyn o anm — Let [the householder] give [the employ,
his wages at the beginning, before he starts working. The
would then be no need for an oath.!” ‘

The Gemara answers:
ropia myin oy — They both prefer credit.l®

Having stated its reason for the Rabbinic enactment, t
Gemara asks why it was not applied more universally:
mi1 98 — If so, that the Sages took away the householder’s right t
swear because he is preoccupied, M3 y¥p 1pX — the sam
consideration should apply even if the dispute concerned th
amount of wages he stipulated, as well.  Xun mabx — Wh
then was it taught in a Baraisa to the contrary:™  "pix
" nyyp mny — If A CRAFTSMAN SAYS, “YOU STIPULATED a fee o
TWO selaim TOME,"2  nmx X9x 75 myyp 85 ik nom - AND
THE OTHER ONE [the owner] SAYS, “I STIPULATED a fee of ONL
ONE sela TOYOU,” 877 Wy 13mn Nwying — THE BURDEN 0
PROOF RESTS UPON the craftsman, since he is THE ONE WHO SEEK!
TO EXACT payment FROM HIS FELLOW.?! Why did the Sages n
allow the employee to swear and collect the amount that he claim
to be owed?

The Gemara answers:
WK A IINT TR ORTI N — People certainly remember

NOTES

11. Someone who needs money to buy food has no choice but to hire
himself out (Rashi). A householder will therefore have no difficulty
finding employees even if he has previously repudiated the claim of a
worker with an oath.

12. Thus, the Rabbinic oath instituted to protect the livelihood of the
employee was given to the employee to swear (and collect) because the
employer is often preoccupied with his workers and will sometimes think
that he has paid a particular employee his wages when in fact he has not
(Rashi, Ran, Nimuhei Yosef: see Aruch HaShulchan 89:2; cf. Tosafos).

This would apparently not be true for someone who has hired only one
employee. In that case there should be no reason to prevent the employer
from swearing. However, as with all Rabbinical institutions, the Sages
made no exceptions (328 %) to their rule of transferring the oath to the
employee (Tosafos ). Furthermore, Yerushalmi states that a householder
is generally preoccupied with various chores besides tending to his
workers. Hence, even if the householder has only one employee, we can
assume that the householder is nevertheless preoccupied (Ran; Ni imukel
Yosef; see also Rambam, Hil. Sechirus 116, and Toras Chaim).

[We have explained the Gemara according to Ran and Nimukei Yosef,
according to whom the Gemara continues to follow its earlier statement
that the reason the Sages instituted an oath in the case of a hired worker
is to protect the worker’s livelihood. The Gemara now merely revises its
explanation of why the oath was given to the worker rather than to the
employer (see Ran). Tosafos, however, understand the Gemara at this
point to be rejecting its original explanation of the basis of the oath and
to be explaining the source for the Rabbinic enactment to be the em-
ployer’s uncertainty regarding payment (see Pnei Yehoshua). Rashi’s
silence at a number of eritical points makes it difficult to establish which
approach he follows. We have chosen to follow Ran’s (and Nimukei
Yosef’s) approach because Rashi’s comment at the very end of the sugya
(113a o9 1) indicates that he too accepts the premise that the
underlying reason for the oath is because of the Sages’ concern for the
livelihood of the worker and the only question throughout is who should
take this oath.]

183. Le. if we cannot give the oath to the employer (householder) because
of his preoccupations, the Sages should simply have instituted that the
employee take the disputed amount without even swearing (Ran ).

14. [Although we assume that it is more likely that the employer, due to

his many affairs, is the one whose memory has failed him on this
occasion, the employer himself feels certain that he has paid. Were we to
allow the worker to collect without an oath, the employer would feel that
he had been cheated. We thus require the worker to swear in order to
collect and thereby calm the employer’s suspicions (since even dishonest
people are reluctant to swear falsely).] '

15. It is always preferable to avoid unnecessary oaths. The Gemara
therefore suggests other ways of dealing with the problem of a worker’s
livelihood.

16. [If the Sages instituted that all wages be paid in the presence 0
witnesses, an employer could not claim that he had paid the wage unles
he produced the witnesses.] If he claimed that he did not follow th
standard procedure and instead paid his employee without witnesses, h
would not be believed and the employee would be awarded his pa
without having to take an oath (Rashi).

17. The Sages should have instituted that an employer pay wages befor:
the work day starts [when the employer is not preoccupied]. An em:
ployee would then not be believed to say that he had worked all day an
not been paid (Rashi). Furthermore, with such an institution in effect.
an employee would have the option of refusing to work until he received
his pay, and if he worked without being paid in advance, he would have
brought about his loss himself (Tosafos). '

18. The householder prefers to delay the payment because many times
he does not have funds available at the beginning of the day. And the
employee prefers not to worry about losing the money while he is
working (Rashi). ‘
19. The Baraisa discusses the case where someone gave his cloak to 2
craftsman to mend, and after the repair was completed the owner and
the craftsman disagreed over what fee had been stipulated for the job.

20. See Hagahos Yaaveiz.

91. The craftsman, who is the one seeking to exact payment from the
employer, cannot collect without producing witnesses to substantiate his
claim of two selaim. In the absence of such witnesses, the employer is
believed and pays only one sela.

[Tosafos note that in the case presented by the Baraisa, the owner
admits to owing half of what is claimed by the craftsman. The owner is
therefore subject to the oath of modeh bemikizas, which the Torah
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the amount of a stipulation.’?”

The Gemara again questions the reason given for the Rabbinic
enactment allowing the employee to take the oath and collect:
m7 8 — If so, that an employer often mistakenly thinks that he
has paid his employee, 311311 13¥ oy — the same should be
true even if the time for its payment has passed, as well.
12n max — Why then did we learn in our Mishnah: iy "2y
— TfITSTIME HAS PASSED, i3] yaw1iny — HEMAY NOT SWEAR
AND COLLECT it? In that case too the employee should be believed
to collect his wages with an oath. — ? -

The Gemara answers:

CHAPTER NINE

BAVA METZIA

PR a3 miwn 131y N1 Sy px i — There is a presumption.
that a householder would not transgress the prohibition not to.
hold wages overnight. The employee is therefore not believed
at that time to say that he was not paid.

The Gemara asks: ,
X 1hyina MY NIan Tys K K - But you have said that a
householder is preoccupied with his workers. How then:can
we presume that he paid them on time?

The Gemara explains:
AT 1 ey Amgpa v7m i — That statement about the

householder’s preoccupation is true only before the time of his
obligation arrives,

Rabbinic decree to the employee to swear and collect.

Nimukei Yosef suggests that the employer in the Baraisa’s case may
be denying owing anything, e.g. in a case where he says he only

stipulated one sela — which he already paid. See next note.]

922. An employer’s recollection is mistrusted only in regard to whether
or not he already paid the employee; but we do not assume that the
employer is ever confused about the amount he agreed to pay. Thus,
there is no reason to grant the craftsman the right to swear and collect.

[See, however, Nimukei Yosef who maintains that the employer
would at least have to swear an oath to be free of the claim — either a

NOTES

imposes upon a defendant who admits partial liability. Nonetheless, the
Baraisa is making the point that the oath in this case is left to the
employer to swear and be free of the claim — and it is not transferred by

Biblical oath for admitting part of the claim, or where he denies It
entirely (e.g. where he claims he already paid what he stipulated), &
Rabbinic oath enacted for the sake of the worker’s livelihood. /T]
Rabbinic oath was enacted for all cases of wage dispute. Where there
the additional factor of the employer’s preoccupation and confusior
regarding which workers he paid, the oath was given to the worker
swear and collect. Where there is no reason to assume an uncertainty
on the part of the employer, he is granted the option of taking theoa
and freeing himself from the claim. Compare Tosafos .}
923, The Sages assumed that an employer would not wish to transgres
the Biblical prohibition against delaying payment of wages. Therefore
if the employee demands his wages after this time, we must presum
that he is lying [unless he can substantiate his claim]. ‘
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arm o1 Rvn bax — but once the time of his obligation
ives, - 27T MWHIR M1 — he takes it upon himself to
centrate and remembers whether he still has to pay.™ Once
time has passed, therefore, he is believed to say that he paid
e wages.

The Gemara counters:

an b3 own qaiy w1 — But would an employee
ansgress the prohibition not to rob? Why then should we rely
n the assumption that the employer would not violate the
rohibition of delaying payment?®

he Gemara answers:

m 10 oni — There, two presumptions support the house-
older, 1IN X171 X3 — while here, only one presumption
ipports the employee. P17 1N X21x nvai Sya 133 — In favor
the householder there are two presumptions that he did pay
e wages: T'7n 93 own 12iy nian bya pRT X7 - one, the
esumption that a householder would not violate the prohibi-
on not to hold wages overnight, 113t Xiwn 1w PRrT RIM
and a second one, that an employee does not postpone
llecting his wages. npm1 X7 X237 — But here there is only
e presumption in favor of the employee: that he would not
olate the prohibition against stealing by taking money a second
me. The employer (householder) is therefore believed without

The Gemara cites the next ruling of our Mishnah and analyzes

CHAPTER NINE

BAVA METZIA 113a’
w::.nw DMy W' DX ~ IF THERE ARE WITNESSES THAT [THE
EMPLOYEE] DEMANDED his wage from [THE EMPLOYER], 1] ™11
v yaW) — [THE EMPLOYEE] MAY SWEAR AND COLLECT it.

The Gemara asks:
%RY wanp &1 — But [the employee] is demanding payment
from [the employer] in our presence in court. What is added by
his producing witnesses that he demanded payment previously?®

The Gemara answers:
% 1 pR — R’ Assisaid:  imra svanw — The Mishnah means
that there are witnesses who testify that [the employee]
demanded his pay from [the employer] when it was due.
Therefore, although the time for payment has passed, the
employee may still swear and collect his wages.!

The Gemara ohjects:
y15 371 n2% Rp%T — But perhaps [the employer] paid the
worker after this demand.®® Why then is the worker believed to
say that he was not paid?

The Gemara answers:
MaK K — Abaye said:  an153 iyanw — The Mishnah refers to
a case where [the employee] demanded payment from him
throughout the time it was due, i.e. at the very end of the period.
It is thus apparent that he was not yet paid.™

This would seem to indicate that if the employee pressed his
demand through the end of the payment period, he is always
believed afterwards to claim non-payment. The Gemara questions
this:
(mY% y15 X5) oYy — But will the employee always be believed

The Sages were confident that even though an employer might
mporarily forget to pay his employee as a result of his preoccupations,
inking that he had already paid him, he would in the end remind
nself of his debt before the expiration of the time granted to pay that
1ployee.

[The Rishonim ask that if the responsibility of having to fulfill his
Biblical obligations forces him to concentrate and remember that he has
aid, then certainly the obligation to swear will cause him to do the
ame. Why then did the Sages take the oath away from the employer
d give it to the worker? Tos. HaRosh answers that once an employer
s been confronted by his worker and has denied owing him his wages,
is only human nature for him to become certain of this in his mind.
Thus, even the pressure of having to swear will no longer make him
ember what really happened (see also Shitah Mekubetzes).]

he Gemara questions the idea of basing legislation on the
esumption that people do not violate Biblical prohibitions. For just as
employer would not violate the prohibition against delaying
yment, so too the employee would not violate the prohibition against
aling. Based on this, we should presume that the employee is not
empting to collect his pay a second time, but is actually telling the
ith that he was not paid. Why then should we rely more on the
esumption that the employer would not violate the prohibition of
aying payment than on the equally compelling presumption that the
rker would not steal? Since the employer and employee each have one
sumption in their favor, the Sages should at least have required the
loyer to take an oath in order to keep the money (Nimukei Yosef;
 Rashi below obwb 1 and note 8 below; cf. Tosafos and Tos.
Rosh).

Tosafos for an explanation of why the employer does not have the
Presumption in his favor: He, too, would not want to steal! The
oyer should then win the case on the basis of having two
mptions in his favor while the employee has just one.]

[That is; the case was left to be treated according to Biblical law,
der which a person who completely denies a claim against him does
- ave to pay or even swear (see 112b note 1). Since even on the face
t the claim of the employer seems stronger, the Rabbis did not act to
ange the law.]

hfmld be noted that this is true only under Mishnaic law. But in
Mishnaic times the Amoraim instituted an oath known as a nyny
hesseis oath, requiring even one who denies a claim completely to

NOTES

swear a [lesser] oath (see Choshen Mishpat 87:18). Accordingly, even if
the employee comes after the usual time to claim his wages, and the
employer maintains that he has already paid him in full, the employer
must swear a hesseis oath to rid himself of the claim (see Choshen
Mishpat 89:3).

4. The Gemara now assumes that the Mishnah means that if witnesses
testify that the employee pressed his claim even after the deadline
passed, the employee can swear and collect. The Gemara therefore asks
what advantage there is in these witnesses over the employee’s current
claim in court (T'osafos).

5. If the employee produces witnesses that he pressed his claim before
the deadline and the employer refused to pay, he has the right to swear
and collect his wages even after the deadline. And when the Mishnah
states: If its time has passed, he may not swear and collect it, it does not
refer to the time the claim is presented to the court, but to the time the
claim is made to the employer.

6. The Gemara assumes that it is sufficient for the employee to have
demanded payment at any time during the period when it was due. But
this allows for the possibility that the employer in fact paid him during
the allotted time after the employee made the demand — especially
since the employer presumably would not transgress the prohibition
against delaying payment of wages. Why then does the employee have
the right to swear and collect just because he demanded his payment
from the employer during the period when it was due?

7. For example, a day worker demanded his wages at the end of the
following night, or a night worker demanded his wages at the end of the
following day (Rosh). Therefore, although an employee’s claim is not
usually valid past the payment deadline — because we presume that an
employer adheres to the law and pays on time — where the witnesses
testify that he did not pay by the end of the allotted time, the worker
may swear and collect his wages even afterwards.

According to this explanation, the Gemara does not mean that the
employee must have repeatedly demanded payment during the twelve-
hour time period. Rather, the employee must have pressed his demand
in a way that demonstrated the employer’s non-payment during the
entire period. This is accomplished by demanding payment at the end of
the period. Then, when the employer refuses to pay at that time, telling
the employee to come back later, it is clear that the employee did not yet
receive his wages (Sma, Choshen Mishpat 89:12).



