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The Gemara posits an answer to this question and inquires
further:
~mtb xynn ox — If upon analyzing the problem you ";’T";“dg
and say that »mw qum n7xwa nRw — the .rellt::al H eﬁ
connected with the borrowing that preceded it," so that the
special exemption applies during the rental period as well, n-,n_;:z
mYyaa — then in the reverse case, where one rented'[i.l (_:ow] "
the owner in his service when he assumed responSlbﬂltY‘fo the
animal mhy33 XY myxY - and then before returning the
animal to its owner he borrowed it for another period wfthout
the owner being in his service at the time, M — what is [the
law] if the cow died naturally during the period of borrf)mng?
Does the special exemption of if its owner is with him apply in such
a case?
The Gemara explains the two sides of the question:
XY kY T N3ty nhxw — Do we say that the borrowing is
certainly not connected with the preceding rental, and so the
shomer is liable,™ nypna KM 13 XYY X — or perhaps,
since [the borrowing] is partially connected with the rental,"
m7 A3 XMy 1XR3 — it is considered as if it were fully
connected with the rental ™! so that the exemption applies even
in the event of an unavoidable mishap?
The Gemara posits an answer to this question as well and
inquires further:
1% Kynn ox — If upon analyzing the problem you conclude
and say that s X% — we do not say™ that  xamyq 1
nypn3 — since [the borrowing] is partially connected with the
rental "7 77103 XIMYT kM2 — it is considered as if it were
fully connected with the rental, mbyaa noxY — then where
one borrowed [a cow] with the owner in his service at the time
he assumed responsibility for the animal o¥ya3 xbw ny2n —
and then before returning the animal he rented it for another
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period without the owner being in i . .
nxeh — and then, still I:Jef‘()re';g re 3 Semm attheﬁm
cow] for a third period (agajn wir Bk hepy, &
service at the time), 1m — wha
urally during the second borrowin,
special exemption of if its owner ;

The Gemara explains the two gide
AR N2XY 7Y KMNK 177 ~ Does ti:t;,t::rgue.m““i fuy
its original place, so that the exemption gpy; lzeom,,bszlu
N3 WA N AY Kpoax — or perhaps thl;p s, N,
between the two borrowings, in which cage the :Z:tal i

The Gemara poses another question based op t’]’:er i8labg
that a partial connection between a rents] ¢ By
rowing is not tantamount to a fu]] connection:
2%¥32 1720 — If one rented [a cow] wity the ger._.
service at the time he assumed responsibility fom:' "{ ki
nxw’ — and then before returning the animalhebowm.m
another period (without the owner being in hg iy a:t;:
time), ™13t "M — and then, still before Pl &
rented [the cow] for a third period (again withyt the oy
being in his service at the time), ¥ — what s [the law)
cow was lost or stolen during the second rental period? Dogs
special exemption of if its owner is with him apply in such g g

The Gemara explains the two sides of the question:
ARMTY N A% R 1K m — Do we say that the ren
comes back to its original place, so that the special exemptin
applies,™ 131173 XY 7Y KPWHK K157 1K — or perhapste
borrowing interposes between the two rentals, in which castl
shomer is liable?08!

The Gemara responds to these questions:

0 — Let [these questions] stand! The problems ramst
unresolved.!®

. OWnep p: I
18 [the lay ifthe: beig i“t
3(1.9. the thirg) perfw"l
S With h;m app]y m:?nomhx‘

and SUbsequ::tmh::

separate transaction. Cf. Shitah Mekubetzes. See Tosafos , Ramban, Ran
et al., who discuss the relationshi

p of our passage with that of above, 96b
(T KyRoR MKW KNK)).

10. The Gemara now assumes that the liability created by the initial
meshichah does not terminate with the shomer’s change of status,
11. In this case the shomer’s liabili

ty for natural death was certainly not
created by the initial meshichah, s

since a renter is not liable for unavoid-
able mishaps. Rather, it was created b o

: : y the ensuing kinyan chatzeir,
which ushered in the period of borrowing, and at that time the owner
; mer’s service. Hence, it would a that

exemption does not apply when the cow di Ty .

es natur i
borrowing period (Rashi). BRIy g e

Rashash notes that from Rashi we see that the Gemara’
concerns hablhty for unavoidable mishaps during the borrcm.ri:l‘g3 pgl;i:{
Rashi thus implies that ey side of the question the

) I en according to this
shomgr_ls t?erta.m!y not liable for theft and loss, for in this aspect, the

borrowing period as well (Rashi).

13. Which was transacted while the owner wag serving the shomer
14. Our elucidation of the Gemara '

howeve}'. that if the Gemara pusitsfgllll::v?' Rashi. Tosafos contend,

. We do not say” that the
_Gemara’s

Rashi overcomes this problem:

gjoggg tll;heigic:: interpret the Gemm-a’: t?:.irilma}:ﬁ'om ITuI;B}:?w‘]

oo h);t . ona@extt:hatraads: “Ifyoumncludeandsayc%th:t)uns
Y ithat. . . borrowing) is considered ag ifit were fully connected, wﬁ

NOTES

See there for a full explanation of their approach.

15. Perhaps the second borrowing is merely a continuation b
borrowing, which was itself effected by a meshichah that exenpt
the owner was in the shomer’s service. If so, the EP"'L”]}
extends to the second borrowing period as well (see Roshi):

b
16. If the rental is regarded as an interruption, it cannot hwie b
shomer’s liability for the natural death was cre?wlﬂr at e
meshichah . Rather, it was created later by kinyan ¢ in iesW" :
of the second borrowing, when the owner was no lmﬁr ngthe®
service. Hence, the special exemption would not appYy
borrowing period.

o
rentsh ¥

17. Although the borrowing is not mﬂl}mf’d » g oo mﬁgﬁ
this does not matter, since this question is statet Pl ofie
loss, and the borrowing was always seen asa m:) o
with respect to theft and loss (see note 11 above” Geme™® ”U?‘;ﬁ‘f
18. According to Rashash (see previous note) ﬁ mnn"‘:“"'115;'1"‘'ﬂ
gesting that we do not say twice that Per.lodig rental] (6% ﬂ‘gidn

. rrowWing s WS $
rental to borrowing and then from bo d borrowing e o
x7). Therefore, we must say that the secon no longer m,.%ﬂpd“”]‘J
kinyan chatzeir, at which time the owner walir duﬁngmsprwb 3
service. Hence, the exemption would not apP another 2P
period. (See Shitah Mekubetzes, who offer® * )
could take to interpret the Gemara’s quest ‘e:queSSi"“‘Wsuﬁ“hd
19, The Geonim have ruled that when, with thei.u order ¥ o i
the Gemara posits an answer to a legal quer}'er (see 305"; sﬂﬁnuwaﬂd
query, the halachah follows the posited 50y 0 % ¢
Rosh (who had Tosafos’ version of the sec;l in the frst wth‘] W
above) rules that the exemption does appnﬁ’ appli®s ooly rﬂlﬁgﬂ"
that the Gemara’s profession of doubt Wﬁ.w) howe'®® t ¥1d
cases. Rambarm (Hil. Sh'eilah Ufikodon . 0 st 58,460 i
exemption applies with certainty only o]fhel' three b oy
halachah is doubtful regarding the 0“1 inion, o
(Choshen Mishpat 346:14) follows Rambar &yt o
cites Rosh’s ruling. [Hogahos HaGra (8
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. & mmai N bxiws — If one was borrowing a co.w, an_d [the lender] sent )
Mishnaf 1 mbw s ng ith his son, with his slave or with his agent, mby ma:, 1;.;

with the agent of the borrower, DM - ang [thm .
borrower himself received it), 7we — [the borrower] is not liab;a nle?l dieg
the borrower said to [the lender], MY 123 Y73y 13 w3 b e,

" or “with my agent,” MY T TY TR 4K ~ gp gy
by 17 1KY I8 — or if the lender said to [the h:lth your
by T3 Y3y TR 13 M3 — with my son,” ey O™
3 373 73 1 — oF “with your son,” “with your slave” r iy

imbw ™3 113y T3 — Wi
bxw by — or with the son, with the slave or
naturally in transit (i.e. before the
bxiws 19 mx — If, however,
cow] to me with my son,” “with my slave )
son,” “with your slave” or ‘“with your agent’;
b anbwn 1wy — “I am sending [the cow] to you

or “with my agent,” M7 T3 3TV
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'u;‘!
my

ﬂl:[w s, usend

With my s]ave"

agent,” M7 w19 M) - and the borrower said to him in reply, “Send it,”  anbw) — anq [the len!;::

then sent [the cow] with any of these people 1 —
liable even though he never received the cow."*‘-”
AW Tywa 13) — And so is the law at the time

and it died naturally in transit, 2wy -

[the borrower] returns [the cow].?%

NOTES

the words 1> xynn ox, if you conclude and say, do not appear, which is
not the case in the texts of Rashi and Tosafos. ]

20. The borrower does not assume responsibility for the cow until he
actually receives it.

The Mishnah mentions “‘the borrower’s agent’’ as one of the various
emissaries. The Gemara (Bave Kamma 104a) records an Amoraic
dispute regarding what this description actually means. According to
Rav Chisda, the Mishnah refers to the borrower’s worker or to a
retainer who lives in the borrower’s house. Although this person often
acts on the borrower’s behalf, there are no witnesses that he was
actually appointed the borrower’s agent to bring him the cow. Had
there been witnesses to such an appointment, we would assume that
the borrower had taken the trouble to appoint an agent in the presence
of witnesses in order to become responsible for the animal when the
agent took possession of it. Rabbah maintains, however, that even if the
borrower appointed an agent in the presence of witnesses to bring him
the cow, he did not intend to assume responsibility upon the agent’s
receipt of the cow. The appointment was merely to signal to the lender
that the “agent” could be trusted to transport the animal safely; it did
not, however, empower the “agent” to act in the borrower’s stead to
acquire the cow (Rashi here and to Bava Kamma ibid.).

21. Once the cow reached the hands of the borrower’s designated
representative, the borrower became responsible for any mishap that
befell it.

; : ‘ the borrower
The Rishonim ask: Inasmuch as o Liabilty qurf:m i '

these people as his agent, why does =
receipfzfpthe animal? The Rishonim adml:o:_rise hrough s
tion that the borrower’s liability does 10 T see M
agency, but through the law of thE_guarfign for & Jender gtwf’“ﬂ
7a). That law provides that in _consmle’; rrower) o0 the ii.ﬂ,glr_ﬂf
his money to another party (i.e. the :’o repaY e.loinonsidﬂ-l:ﬁ
say-so, the guarantor obligates hlmsglfhn ab's €A% in b ool lm
rower defaults. Similarly, in the Mlshis possess nand® g
for the lender transferring his cow from . er
the borrower with his slave or agent ?niShaP tha:z:;]' po

borrower assumes responsibility for ;‘;;fm p, Mekubel® o1

on the way (Ran, Raavad [cited in ion; 8 also Ne P
Yosef, who presents a second explana o g
340:11). b b5

gent the cOW b&wkthe hﬁﬂdaw

22. That is, if the borrower agent, 80} .
agent, or with the lender’s Sﬂ_ﬂn_alave hazs f;, lerl‘:l‘;lrﬂ':,‘3 'fﬁ'ﬁqﬂ
the borrower’s possession until it 68675 1o Tf, Fthes® Pt
the cow dies in transit, the borrower liith any one’ he bo'zhoﬂ !
instructs the borrower to send the 00:; intent 09053

he consents to the borrower’s de‘{l’r it [for 2 copl® br
not be liable if the animal dies 17 to have the

relinquishes his rights by consenting

to him] (Rashi).
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; stated that if the borrower
The 1\‘1‘51:::&‘; the cow be sent to him with the
Gaﬂara instructs wer becomes liable for any mishap
the bOTrO The Gemara challenges this
o’ Sla:: qnimal on the Way-
le e
Ibefdls : ible that if the lender sends the cow
lif _ Is it posst p- ishap?l T
i) er] is liable for any mishap?! =
o ¥ [the borrow! ; bofis:

P g slaves L nse a slave’s hand is like the hand
b b~ putinalogal d not b bject
1% ™ ) Hence, the borrower should not ecome subjec
This ﬂ“"ﬁtﬂ the slave actually delivers the animal into his

o lsilltY

[ . ;

4 o) the case:
- Gemare A2 el said: The Mishnah speaks of
oy YR ”:m;nt;u'l mon My up X971 — whose person
g HebreW does ot acquire.” Hence, when the servant takes
(ihe fxon{ the lender, it effectively leaves the lender’s posses-
the COW
o different opinion:

ara presents a different opinion

e.g::‘ﬁl,g yrpx 70K 37 — Rav said: You can even say
;ffthe Mishnah speaks of a Canaanite slave, who is the
jnder's property, mb nix3 awys — and the Mishnah can
gean that it becomes as if [the borrower] says to [the lender]:
xan xm Spna e — “Hit [the cow] with a stick and it will
come to me.”®

The Gemara challenges this interpretation:
mmm - They objected to Rav’s interpretation on the basis of
the following Baraisa: 1% mnbw) men Yriwn — If ONE wishes
1

o BORROW A COW AND [THE LENDER] SENT IT TO HIM 113 113
m% T3 ~ WITH [THE LENDER’S] SON or WITH [THE LENDER'S]
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AGENT, and the cow died in transit, A" — [THE BORROWER] IS
LIABLE” 7109 113y 13 — But if the lender sent the cow wWiTH
HIS SLAVE, [THE BORROWER] IS NOT LIABLE,® According to the
Baraisa, then, sending the cow with a slave does not obligate the
borrower; the Mishnah, however, ruled that it does. rnbwa
Sxmwy — Now, all is well according to Shmuel: 7aya pm;z.:n_:
3y — Our Mishnah speaks of a Hebrew servant, as Shmuel
explained above,” w3 T3¥3 XnM12 — while the Baraisa
speaks of a Canaanite slave, who is merely an extension of the
lender.® xwp 39% xox - But according to Rav, who said
that the Mishnah as well speaks of a Canaanite slave, it is
difficult! The Mishnah and Baraisa appear to conflict with one
another. — ? —

The Gemara replies in defense of Rav:
27497 % — Ravwouldsaytoyou: b 7mx3 nipys xyurn Kb —
Do not say that the borrower’s designation of the Canaanite
slave as his agent to receive the cow becomes as if he said to
[the lender], “Hit the cow with a stick and it will come to me,”
which is how Rav’s ruling was originally interpreted.  xmwu xbx
™% nxa — Rather, say that the Mishnah speaks of where
[the borrower] actually said to [the lender], Ypna nwrag
Kan ) — “Hit [the cow] with a stick and it will come to
me,”’®

The Gemara offers proof of this interpretation of Ray’s ruling:
mnRT — For it is stated in Rav’s name:  3n4p whxwn — In
the case of a person who requested of his friend, “Lend your cow
tome,” w215 1K) - and [the friend] said to him, “With
whom shall I send it?” xam) Ypua awia 1Y X1 — and [the
borrower] said to [the friend] in reply, “Hit [the cow] with a

NOTES

LIngeneral, a Canaanite slave cannot legally acquire or possess prop-
, for whatever he obtains automatically belongs to his master (see
mmahove, 96a). A slave is therefore the legal property of his owner,
s nuthnatlyute adomain different than that of his owner. Hence,
. TMANS in the lender’s possession even after his slave has

y taken it away. T, P . 3 <
n to the homwerwg;xs}?j[:?ed' it is as if the lender himself brings the
L The Torgp,

eys: He seﬂ; rovides that a Jew may be sold into servitude in one of two
8 thief oy g, elfto escape extreme poverty (Leviticus 25:39), or he

s 20,9 © court sells to enable him to reimburse his victims

3 Unge
i tlike 4 Canaanitq slave,

pro 2 a Hebrew servant does not actually b
*Wett:my of hig master: s not actually become

he merely i igati

Master for <t ly Incurs a monetary obligation to

% b g S Y245 (Rashi to Kiddushin 168 0 b 1),

0ugh the G-amamﬂm retains an independent power of acquisition.

’“"‘"heHeb sk ushin ihig.) does state that the master

cannof | S Person, this is only true in the sense that

iy UDon the g, nf:::t‘;erbﬁﬂj_f Waive the remainder of his monetary

o documens O;Et him free; rather, the master must give to

g, T there))  ancipation (Tosafos; see Kiddushin 16a

hulel e wg

®dey. oy UStim

rudﬁrl: Driye J'nuf::;t-o the borrower the following instruction

b4 lhe pepnsibiliy g Y direction, and in return 1 agree to

lieq,;:t"-isca:r of your Prop, e - s welfare as of the moment it

Rigs the b, enot & t}frty. Accordingly, the borrower is ruled

iy vWho %I‘]:;:er de Blave_retie_iVEd the cow as his agent, but

rwkroqude 415 that i R%,f}}"_ liability upon himself (Rashi: see

g0 oy o 10 the ' $ Interpretation the borrower’s liabil-

™, W of
:'!I,{;tﬁ:::!). Pho Undey, he Euarantor — geq abave, 98b note 21; cf.

lhg g ¥om "Enrding g that the liability is created by an act of
geney  ANY Rishon

: i ne‘,eﬁ?tle) uperay Rl:i’:“m_l the first cases of the Mishnah

N wr];?s N ording to the law of the guarantor,

S Quest;
g, oy bageg on sion Olf?lzlexz tlhe eﬂi,ca ¢ of using a slave, since
oy %he o the Premige ¢ ender’s domain. The Gemara's
Tinhe o0 the lenderrg 4 the guarantee is triggered by the
“ase of 5 slave_ Omain into that of another, which
€ remara subsequently answered

that the guarantee is triggered by the lender’s compliance with the
borrower’s telling him to dispatch the animal in such a way that it could
possibly be lost (see Ran). Ritva himself explains these earlier cases of
the Mishnah as operating through the law of agency and not through the
law of the guarantor. Hence, according to him, the case of the slave is the
first mention of the innovative law of the guarantor.]

Tosafos note that although the lender’s slave does not function as the
borrower’s agent to receive the cow, he does in practice serve the
borrower by bringing him the cow from the lender’s house. Inasmuch as
aslave is considered an extension of his master (12313 13y ), seemingly
this is a case of the owner serving the borrower when the latter assumes
responsibility for the animal [i.e. when the cow exits the lender’s prop-
erty with the slave alongside] (see above, 96a). Why, then, does the Mish-
nah rule the borrower liable? Tosafos explain that the principle, “a
slave's hand is like the hand of his master,” applies only if the borrower
in our case had engaged the services of the owner and the owner sub-
stituted the slave in his stead (this is the case above, 96a). However, since
the borrower directly engaged the services of the slave (i.e. to assist him
by transporting the cow), the slave is tantamount to a second borrowed
animal, inasmuch as a slave is simply another of his master’s properties.
Hence, the lender here is not regarded as having served the borrower,
and the special exemption found in that case does not apply. Cf. Ran.
5. The Baraisa speaks of where the borrower designated the son or agent
to receive and transport the cow on his behalf (Rashi).

6. He is not liable even if he designated the lender’s slave as his agent
(Rashi). ‘
7. Since the Hebrew servant is not the lender’s property, he retains an
independent power of acquisition, and thus the cow has left the lender’s
domain. ) )
8, Hence, the cow remains in the lender's possession even after his
Canaanite slave has physically taken it away. ” o
lain that while we would not impute this instruction
'i; L;lgvbr:;l:;xgea above, note 4), if he does expressly state that the
lender should just send out the mw! he thereby 'suhject.s himself to
liability for the cow as of the time it exits the lender's property. The fact
that the slave was sent along with the cow is immaterial (Rashi). Such
is the Mishnah'’s case. Since the Baraisa spez?ks of a case where no such
express statement was made, the borrower is not liable.
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‘nditwi]] cometo me,;:in! I8 92 7127 AN PN 27 N
hman
otk 5

N d in the name of Rabbah bar
- Rav fRav: 2y N0 NRYIY 11T
; ame O
0 "'i"‘w saidm‘h;;l exited the lender’s domain and died,
A""h_' ace [the €© r] is liable. Rav thus maintains that by
“Eum_ [the bon:::;e a lender to drive an animal to him, a
ety T himself to immediate liability.
wer 88 7
It,a‘rfr!:eG“*“Wﬂ'ﬁf’_l‘;ss,hal] we say that [the following Baraisa]
oy Y07 "93]. ang WPRYT — In the case of a person who
sop [m]:is ;“riemli, “LENDYOURCOWTOME,” ™1 m? mg)
ﬁqﬂested & FRIEND] SAID TO HIM, «wiTH WHOM shall I send it?”
i boma MEYST mb 71K) — AND [THE BORROWER] SAID TO
n "Mm reply, “HIT [THE COW] WITH A STICK AND IT WILL
Fw e/ A RYR MR NXFIY '3 — ONCE (THE
;0: ‘ THE LENDER’S DOMAIN AND DIED, 2O — [THE
RROWER IS LIABLE?

w'me Gemara argues that the Baraisa’s case is not similar to
(hat of the Mishnah; hence, no proof can be brought from there to
fav'sinnovative law, which is based on his interpretation of the

Mishnah: g
wi 21 1ok — Rav Ashi said:  [Ppoy 'xn3 K37 — With what
situstion are we dealing here in the Baraisa? inyn npiw s
bk Y 1y oY Dxiw Yy — With a situation where the
borrower’s courtyard was located on the inner side of the lend-
erscourtyard,™ 1% ryPwn 137 — so that when [the lender]
sends away [the cow], X971 oniph 1xm1 — it will certainly go
there, to the borrower’s courtyard."? Because the Baraisa is
s!:eakingnfa unique situation, it cannot support Rav’s interpreta-
tion of the Mishnah, which speaks of where the cow must travel
dong a public thoroughfare to reach the lender’s residence.
The Gemara asks:

7% - Ifitis so that in the Baraisa’s case the lender’s courtyard
mmm the borrower’s and the public domain does not
o Si’e tge'l’:o"?v'?;:ﬁ 1-1; :v!;:;,l then, c!oes t:je Baraisa come t.o
Uh'imsthﬂtthebon inevitably run m-to his E:ourtyax.'d, it is

e ower's assumption of liability is effective as of

cow exits the lender’s property! — ? —
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The Gemara answers:

Kknmy k3RY k3MY KS — There is no difficulty! [The Baraisa’s
ruling] is necessary in a case where there are nooks and eran-
nies in the lender’s courtyard to which the cow can run off and
avoid detection."”  xpn73ma — What is it that you would have
supposed? mny7 KNP X5 — That [the borrower’s] mind
would not rely on receiving the cow, and so there is no assumption
of immediate liability, &% Ky xin X5) DN KRR KRS —
for perhaps [the cow] will go and stand hidden there in one of
the crannies and will not proceed directly to the borrower’s
courtyard. ™YY7 XaneT 1 yawn xp — [The Baraisa] thus
comes to teach us that [the borrower’s] mind does rely on it,
and is committed to an assumption of immediate liability despite
this possibility. Hence, the Baraisa’s ruling is not superfluous.

The Mishnah established that a borrower becomes subject to

liability when he (or his agent) takes possession of the borrowed
object. The Gemara discusses this method of acquisition:
K3 37 98 — Rav Huna said:  17vamgm oimp Sxwn —
Regarding one who borrows a hatchet from his fellow for a
particular period of time —  4X3p 13 ¥p3 — once he has chopped
wood with it, he has acquired it, ix3p x% 13 ypa x5 — but so
long as he has not chopped wood with it, he has not yet
acquired it.

The Gemara clarifies Rav Huna's ruling:
1’nY — Regarding what legal consequence is the above distinc-
tionmade? poAUKY KX — If we say that it was made regard-
ing the borrower’s assumption of responsibility for unaveidable
mishaps,™ 7178 K3 181 — how, then, is the Mishnah'’s case of
a borrowed cow different, n%ww nywny — for there the
borrower is subject to liability from the time of borrowing?!s!
mmY xbx — Rather, Rava Huna’s distinction was made regard-
ing the lender’s right of retraction, as follows: 13 ypa — Once
[the borrower] chops wood with [the hatchet], ma 17Ky
b1k — the lender cannot renege on [his agreement] to lend
the tool for the stipulated period of time. 13 ypa X% — Butsolong
as [the borrower] has not chopped wood with it, b xwin »¥yn
m3a 7777 — the lender can renege on [his agreement]."?

% died of ;;iar subsequently complied with this instruction and the
1, causes on the way.

]
mllec] + a apealfg of where

nto th :
e g ¢ Public domain, while the borrower’s courtyard was

h”"uwer’ om. The situatj :
'S courtyarg ; on was such that to enter or exit the
Ras) it was Necessary to traverse the lender’s courtyard

the lender’s courtyard abutted and

2 Thy «
t i, W
%?::Saﬂndhz?ﬁti: l?t“d“:’i’;lftaﬂtﬁcgs_animal facing the borrower’s
lity g, oUrtyard, Tn a slick, it will certainly run into the
thepg O the coy, o o 59D @ case the borrower subj i
o as of the b jects himself to
Grmm "er can rely ‘ha:hti:m:‘ient it exits the lender’s property, for
mep“ks fwhe animal will come to his possession. [The
b gy ! Otiguoy. € SOUrtyards of th
dj;trm"dby piBUous, for jp o ofthe borrower and lender were
d"“:fix:he I :'?{E: chatzeiy (ag'u‘i‘;?:‘_e. ﬂ}';e l])norrower’s liability would
b, 0 g Euaray, 1tion by his courtyard) and not by
oy dlt?imnz%d be ee;‘:"‘;ﬁ:e:‘:rmte 4 above).] If, however, a public
B wm_lﬁut the leng 0 courtyards, qujt_a possibly th.e
i panyi -, O release the cow into the public
£} (:rhe dig -:lf to Iiabi]j:;,11 gol:% Ifhﬂmer: Hence, the borrower never
tigy a;éucidﬁtiun rct the Yendes tnedi?\vfe E‘t"”l he actually .received it,
sy Tanpey lUows Raghi. op oo - 28 toward him (Rashi).
I, I _pmperty ere locateq b’e;i egi‘;’]i:, who understands that the
W e two courtyards in another

t re)
¥ on
an

o thay
g ity 2 Secorgyy
W Ryt Mavoiggp

to Rav Hup
d ; a the borrower becomes
able Mishaps only upon making use of the

Voj
Q (a_xp] A
ains ¢
hat the Gemara entertains the thought

NOTES

that Rav Huna holds that the borrower's extraordinary liability for
unavoidable mishaps does not start until he actually begins to derive
benefit from the object. However, even at this point Rav Huna would
hold a borrower liable for theft and loss even before he used the
borrowed object [since, indeed, he has taken control of the object].

15. The Mishnah states that the borrower assumes responsibility for the
cow even when his designated person takes possession of it, even though
at that point he has derived no benefit from the animal. Hence, Rav
Huna could not have meant that the borrower does not acquire the
hatchet for purposes of incurring liability until he actually puts the tool
to use. Rather, he concedes that the borrower becomes subject to
liability — even for unavoidable mishaps — when he takes possession of
the hatchet (see Ritva, and see following note).

16. Rav Huna maintains that shomrim do not acquire entrusted objects
with meshichah — hence the lender can still retract (Rashi). Ritva
explains the reason: According to Rav Huna, meshichah is not of
Biblical origin; rather, the Rabbis instituted its use (see above, 47b)
only in cases of selling and giving, where the object itself is acquired.
Since, however, & borrower acquires only a right of use, and not the
object itself, the Rabbis did not prescribe meshichahl as a f(‘{rm of
acquisition for cases of borrowing. Ritva further explains that it was
therefore nob through kinyan meshichah that the borrower became
subject to liability for unavoidable mishaps when he took p.o:ssession of
the hatchet. Rather, the borrower is accepting responsibility for the
object in return for being compensated monetarily — for the lender’s
agreeing to lend the hatchet and his releasing it into the borrower’s
possession constitute a tangible benefit, and in consideration of

e - =

—
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-
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ing view:
Gemar® cites :;;I';%T; ﬁm’s pos'ition-] oonﬂiets with
77 KPP Tk v o7 — for R Ami said:  bynn
mﬁ‘:{w Ami,” If one lends a hatchet belonging to the
thet by B2 " b desh) to another person, natv ' byn
vl h( iender] thereby misappropriates'®! tkfat
e = ,[t eaccording to the benefit of gratitude in-
:Esemmd object 109 nbnnab 13 ypa% 1Hm 1am — and
avedin [t€ lindmgmwel'; is permitted to chop wood with [the
o the first place, i.e. with the full approval of
m ey X971 — Now, if [the borrower] in 1?’ t‘\.mi's
Jowish 12¥: uire [the use] of the hatchet when he initially
did not aggchah uponit, ¥R 1RpX — why do we say that
ormed mes : riated the hatchet’s use!®! even before
el O o with I aa B Ani uieestarda
began chopping with it, as mi unders ;
the borrower b a2 kK] — and why is his fellow, the
Apnnay 13 tffber;ﬁtted-tn chop wood with it even in the first
mfmn“'l'lﬂ“ — If, in fact, the hatchet and the right to use it

gehngfﬂ hekdesh until the borrower chops wood with it, let [the
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borrower] return [the hatchet] to hekdesh 22 KDy el X
5w — and not acquire it and not misappropriate it! Since
R’ Ami holds the lender guilty of misappropriation and allows the
borrower to use the hatchet, it is obvious that he maintaing

that shomrim do acquire entrusted objects with the initial meshi-
chah.

The Gemara cites another opposing view:

199K 17 X35m — And [Rav Huna's position] conflicts with
that of R’ Elazar as well, Y% 2 MKy — for R’ Elazar
said: nimpYa n'wn NpRY 7773 — In the manner that [the
Sages] instituted “drawing near” (meshichah) as a method of
acquisition in cases of purchasers, DMIRIYA N3WR Rpn ) —
so they instituted “drawing near” as a method of acquisition in
cases of custodians.” v m3 X330 — It was also taught thus
inaBaraisa: nIMpY2 NPWR UPNY DWH — JUST AS [THE SAGES]
INSTITUTED “DRAWING NEAR” as a method of acquisition IN cases
of PURCHASERS, D'niw3 13'wn Wpn 72 — SO THEY INSTITUTED
“DRAWING NEAR” as a method of acquisition IN cases of CUSTODI-
ANS; DW3 — AND JUST

NOTES

receiving this benefit the borrower subjects himself to liability even for
unavoidable mishaps.
The question arises, however, that if according to Rav Huna the

borrower did not acquire the hatchet with meshichah , why is the lender
prevented from demanding its return even once the borrower has

eummenm_i using it? Certainly chopping wood does not constitute an
E of acquisition! Ritya explains that it was the Rabbis who so curtailed
benlfj]:,de” right of retraction, and they did so (by enactment) for the

“it of society = 1e. to ensure that once work is undertaken with a
Kmino‘fgr;m. it will not be left unfinished. See also Ritva to

I,
enh?,i:e Ray Huna, R’ Ami maintaing that shomrim do acquire
g objects with meshichah,
benet ﬁ:’éﬁmng to one who inadvertently derives personal
Tt T gy anmp;:i Property are found in Leviticus 5:14-16. Violators
the valyg o this ni sacrifice and make monetary restitution equaling
58 lengep g Principal plus one quarter of that amount (see Sifra).
h““'ﬂwe; to feelmes benefit from an act of lending in that it causes the
i bt o g E-80€8ul toward him. This benefit is called gy momw,
|%M'ticu]3r biingls, and, like any benefit, it has value, The value of
v U Otheryico idefie}'mmed by calculating how much the
Bleng; 1, g to pay to create a debt of gratitude
Was caused by the lending. It is this amount
,sh as restitution for deriving a benefit
: . esh’s hatchet (Rashi).
benggy oD ang be';;ig:e";eflﬂy misappropriated the hatchet (i.e.
o ho there};c: légated to compensate hekdesh for the
i ppmpria{e dﬁl'l}'ed, the use of the hatchet [which is
oy ﬂﬁcre:jsmce IEl:l conveys use and not the
© i§ theregy to ordinary status (see Kiddushin
ing even i " Permitted to use the hatchet as per
at yg © knows that the hatchet belongs to
me deconsecrated (Rashi; see Tosafos

Point and cite other interpretations of

Gge hag 1,
Orate e?o

of th
i &benefit, of gratitude involved in the lending

o Dorpg

1t Ty, e dig not ;

Thy iy VT lefy ,3°quire the hatchet with hi f
ngy - Doy o Rityg ehdesh's domain gt all, an; m“zzhm];{?m%lahgs

ed not
itdipmllerty iﬂ:t:.m]jy return the hatchet to hekdesh,
y ]°¢atecl. :ﬁarded as being in hekdesh’s posses-
°T; the Gemara mentions returning

the hatchet as a precautionary measure, for since the borrower is
forbidden to use the hatchet, it is certainly inappropriate for him to
retain it (Ritva).

23. Rishonim dispute the scope of this Rabbinic decree. Rambam (Hil.
Sechirus 2:8) implies that the decree establishes two laws: (1) The
owner’s right of retraction terminates when a borrower or renter
performs meshichah on the animal; (2) no shomer becomes subject to
liability until he performs meshichah (see Lechem Mishneh there and
Hagahos HaGra here). Tosafos maintain, however, that the Rabbinic
decree establishes only the first law enumerated above, [Tosafos imply
that this is so only regarding a borrower and a renter. The Rishonim
discuss whether it is so with respect to a paid custodian; see Ran and
Nimukei Yosef. See there also for a discussion of the right of retraction
for the borrower and the renter.] They argue that paid and unpaid
custodians become subject to liability as soon as the animal enters
their custody, even before a meshichah is performed, and that a
borrower incurs liability through meshichah by Biblical law. [See Rosh,
who generally concurs with Tosafos” interpretation but maintains that
under Biblical law even a borrower incurs liability without meshichah
— see above, note 4; see Tur Choshen Mishpat 340, Biur HaGrg ibid.
§16, Machaneh Ephraim Hil. Shomrim §7; cf. Tos. HaRosh; see also
Choshen Mishpat 291:5.]

Rosh explains why in his opinion termination of the owner’s right of
retraction does require meshichah by a borrower, while the borrower’s
assumption of responsibility does not: With respect to retraction, the
object remains under its owner’s control until an act that could effect a
purchase (i.e, meshichah) is performed, thereby removing it to the
shomer’s control. Hence, the owner can retract at any time before
meshichah, since he still has control of the object. Regarding liability,
however, it is logical to say that at the moment the owner ceases
watching his object at the shomer’s behest (i.e. even before meshichah),
the shomer then assumes responsibility for the object.

To summarize the three opinions presented by the Gemara
(according to Tos. HaRosh and Tosafos to Bava Kamma 79a vprn ir=):
Regarding whether shomrim acquire entrusted objects with meshichah,
R’ Ami maintains that they do under Biblical law (and so according to
him the lender of hekdesh’s hatchet is guilty of misappropriating
consecrated property); R’ Elazar maintains that shomrim acquire with
meshichah only by Rabbinic decree; and Rav Huna holds that they do
not acquire with meshichah even by Rabbinic decree (see Tos.
HaRosh). Therefore, according to Rav Huna, an owner’s right of
retraction is not terminated until the borrower or lender actually uses
the object. According to R’ Ami and R’ Elazar, it is terminated when the
shomer acquires the object with meshichah.
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BY
NRINAY TUWaY HeRR nup) VRORW — AS LAND IS ACQUI[B;]E‘.D E
means of MONEY, A DOCUMENT OR A PROPRIETARY ACT, gk
FRYNAY MWW qOI3 MR NS — SO A RENTAL IS ACQUIRED BY
means of MONEY, A DOCUMENT OR A PROPRIETARY ACT.

Assuming that the Baraisa means a rental of movable property,
such as an animal or a vessel, the Gemara ask‘s: o
mnTay 'Xn Mt — Why is a rental mentioned here!

The Gemara clarifies the Baraisa’s last statement: ‘
x70m 37 10K — Rav Chisda said:  ypR ni'l’::_llp — The Baraisa
sp;zaks of a rental of land, and teaches that it is eiTecFed through
any one of the three enumerated methods of acquisition.”

Having mentioned the case of the misappropriatim} of
hekdesh’s hatchet, the Gemara discusses another case of misap-
propriating consecrated property:

Sxmy Mmx — Shmuel said: 177300 ™07 Xyran Y137 186 W8T
— Regarding one who stole a cake of pressed dates from his
fellow, "mn Dwng A2 nx) — and there were fifty dates
stuck together in [the cake], X7 ™33 13 13271 177 23K — so
that together [the dates] are sold for forty-nine perutos'!
"33 1327 K70 X7 — and one by one they are sold for a total of
fifty perutos™™ —  x7v3) mwnn nbwn vY — ifin such a case
the stolen cake belonged to a private person, [the thief] must
pay him forty-nine perutos,® yyyim onwnn ohen vy —
but if the cake belonged to the Temple treasury, [the thief]
must pay fifty perutos and their fifth/”? pwaz 12 Psw e —
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which is not the case with re

property,  Xwmin nbum x‘%qgiri:: E“e Who g

fifth.* = M7 - For the tere dogg ot %
w7 — The Torah states.w Bai stat‘ed_ s:hnhb]
inadvertently, he shall add jt fifth to iy :n Will oo, a’;"':; N
the Kohen. pwmb LY - Scriptm-en:i shal) Tepay t"‘? ’I
partakes of sacred propertyt must pay g eacheg thy ﬁe}b{m
to the exclusion of one who gapy,, - P0ip d““E

i,

under Biblical law incurs no liahjj; " Sacreq ), Sl

The Gemara challenges L‘-’»hmu:;][l;ty EVen for the prm h
MK 73 02 31 17 PPN — Ray Biy; ‘
[Shmuel’s ruling]:  xyy DN ob
does [a thief] pay to a private ["iciim] P
forty-nine perutos? b xmy — Lot [the vie o
thief]: ’Il'lf? Rinammg R0 N0 RIK — «] Wo:l:n] Say '-n[u.lE
dates] one by one, for a perytah each, ang g, thhm lg
value was actually fifty perutos!” — 9 _ © Stolep g,

The Gemara defends Shmuel’s ruling:
YWIT! 377 M2 KT 27 MK ~ Ray Huna, the g,
Yehoshua, said: 1an 71w Anixg mp iy P
precedent for a lenient reckoning of compensatiop for dap !
when the victim is a private individual, for we learnedi?
Mishnah:"2 WE APPRAISE how much A SEAR's spacgm ity
FIELD was worth and how much it is (now) worth 14 Simila
cases of theft — which is a form of damage — the ﬂliefis;;{(
treated with stringency when the victim is a private individy

bays 1.
W Ry m!ull]ee

NOTES

1. Real property can be acquired through one of these three methods, A
proprietary act (chazakah) involves the purchaser demonstrating his
assumption of ownership by performing some action that improves the
property. He may, for example, plow a small portion of the field, lock a
gate, or create an opening in a fence (see Bave Basra 42a). The Gemara
(Kiddushin 26a) identifies the Biblical source for each method of
acquisition (Rashi).

2. Literally: what is its function? That is, why does the Baraisa state
that movable property may be acquired by means of money, a document
or a proprietary act — irrespective of whether meshichah was
performed? [The Mishnah (Kiddushin ibid.) expressly teaches that
movable property is acquired only through meshichah ] Further, how is
it possible to perform a proprietary act on movable property without
first drawing it near (the essential act of meshichah)? (Rashi; see
Nimukei Yosef: of. Ran, Ritva).

3. The Baraisa thus teaches that when, for example, a house ig rented,
the agreement is consummated and cannot be rescinded by either party
once (1) the renter tenders money, or (2) the owner writes a document
that states, “My house is rented to you,” and then transfers the

document to the renter, or (3) the renter performs a proprietary act to
improve the house (Rashi).

{1, [Literally: fifty (perutos) less one; a perutah is the smallest coin used
in Talmudic times.] One who purchases an entire cake of pressed dates
will pay only forty-nine perutos so that he ean then sell each of the fifty
dates for a perutah, thereby earning a one-perutah profit (Rashi).

5. The seller receiving a perutah for each of the fifty dates in the cake.
6. A private victim is compensated according to the value of the fi
dates when sold together, The Gemara will explain below why in sucll?z
(Ttse ;:h;a thief is not treated stringently [and made to pay fifty perutos]

ashi).
7. Regarding one who misap we are

stringent and demand the highest possible Payment. In addition, th,
Torah states (Leviticus 5:16): For what he has deprived the Sanct; e

ticu anctug
he shall make restitution, and add a fifth to it, and give it fo the Kahez

Sifra teaches that the transgressor must add one-quarter to the value of
the prineipal, so that he pays five-quarters to the Temple treasury.
Thus, the penalty payment is “a fifgh”’ of the five quarters that the
transgressor is required to pay. In our case, the total payment would be
622 perutos.
8. As the Gemara will presently explain, the additional payment of a
fifth was imposed on one who misappropriates hekdesh property,

propriates sacred property,

but not on one who damages it. Further, according to Biblical law m
who damages hekdesh property is not liable even for the principal =
the Gemara (Bava Kamma 9b) indicates. The Gemara here meanstis
while the Rabbis obligated a damager to pay the principal, the
refrained from imposing the additional payment of a fifth (Tosafos; =
however, Rashi to Bave Kamma 6b sun w 7).

9. Leviticus 22:14.

10. This verse refers to one who eats terumah (the Kohen's P”“‘E
inadvertently. He must pay the principal and a fifth to 3K°MM
Terumos ch. 6). One who damages terumah, though, is eﬁmtﬂm
even repaying the principal. It is through a gezeirah shav s
that we “transfer’”” the damager exemption from one passag®

to the other (hekdesh) [Tosafos].

; {ahility 194

11. The Gemara’s point is that when the Rabbis imposed %ﬁ
damager of hekdesh, they did so with leniency — ohllg?]ﬂ{imgn )
the principal but not the penalty “fifth” (see Ritua a;,s propert) ¥

[In this context, then, a thief who takes hekdesbom he P““”[d
misappropriator, and not a damager, and must pay
and the fifth.]
12. Bava Kamma 55b. - pich a s£0h 0%
13. A beis se’ah (or se’ah’s space) is an area In W25 of ot
sure of volume) of barley i planted. In 8 S8PA o' qu 1
measures fifty square amos [between 13 Tlowed regard
depending on which authority’s opinion is follo o
14. The Mishnah's case is that of 8 4505y qui'fys
neighboring field and eats from a t is 858
thegMishnai discusses how the damage pay'meﬂt were acma]!i"ﬂ[!
we do not determine the value of the crog sin the
rather, we view the damaged E“fden.be old along V!
field the size of a beis se'ak that is bemf-j; an
produce, The loss of one garden ive 1:;111‘t‘«h"55"r'e of B
value of the field in the eyes of a pros the higher valu nl“’i[ﬁ,;ﬂ
this amount of depreciation — and not foraging
that were eaten — that the owner of theis exege'j"."]]-ya Tﬂ"’#
Since this method of computing damﬂgesmma 58b), it ﬁsmd ot
Exodus 22:4, by the Gemara in Bava 20 £ Jeniency ® ere “s‘ﬁ‘!w
the Torah treats damagers with a degree 0 the w}:;tiﬂ
who understand a se'ah’s space t0 m:ﬂa; area tha? ,
produce grows — obviously a much sm
Rashi),

e
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The Gemara again questions Shmuel’s ruling: '
"7 193 1972 X2 LT 7 ey 1297 K — Is this to say “t‘l’;‘t
Shmuel held that the law of a private [victim] is not like the
law of the Most High (i.e. when hekdesh is the wctlm?, 80 thzt t;
ruling governing compensation for hekdesh cannot be mferre.
the case of a private victim?® pny — But we learned in a
Mishnah:"  wapim 93P I8 Yax 99 — If [THE TEMPLE TREA-
SURER] TOOK A STONE OR A BEAM FROM THE TEMPLE TREASURY,

Sy X5 — HE DID NOT MISAPPROPRIATE the consecrated object
when he lifted it.0" 1manY miny — But if HE subsequently GAVE
(THE OBJECT] TO HIS FELLOW, 5yn X% 7vam byn X1 — HE then
MISAPPROPRIATED it AND HIS FELLOW DID NOT MISAPPROPRIATE
it i mna Ak — If, on the other hand, [THE TREA-
SURER] BUILT [THE STONE OR BEAM] INTO HIS HOUSE, 5yn x5 —
HEISNOTMISAPPROPRIATING it"?  nyp mua innp ey —
UNTIL HE DWELLS BENEATH IT*" and derives benefit EQUALING
THE VALUE OF A PERUTAH. a7 %377 i W12k 1 2 — And it
once happened that R’ Abahu was seated before R’ Yochanan,
SrmwT fmawm Ry 2N — and while seated there [R? Abahu]
said in the name of Shmuel: n9mix nXY — This Mishnah indi-
catesthat inym Xbw 2 1¥n3 170 - one who dwells in his
fellow’s courtyard without [that person’s] knowledge ¥
12 ¥ nbynY — is required to give him a rental fee.”! From
here we see that Shmuel does derive laws concerning private
individuals from those governing the affairs of hekdesh, and that
we are not simply more stringent regarding hekdesh. — ? —

The Gemara responds:
XTI Sxmw w3 Y7 (11 mh mx) — (R’ Yochanan said to

him:)# Indeed, Shmuel retreated from that ruling derived from
the Mishnah!!

CHAPTER EIGHT

BAVA METZIA

The Gemara asks;
M3 T RWIIT N2 — But from
[Shmuel] retreated from tha ruuz::irpimf doyg,
977 KA mg‘;'-l ~ Perhaps he retreateq fl'QVEd froy th:“?t thy
regarding the stolen cake of Pressed dateg mthisrujjnghe_ )
stringent with the law of p vi’dm that g indee';ﬁned
hekdesh! — ? — als g iy N

The Gemara replies: of
3 777 & &5 — Nol It is clear that [Shypy, i
that ruling derived from the Mishna, = 1: 1 Tetreggey
according to the dictum of Rava 4 X34 "lb; and thy Mg
it 177 o ey 2
the Temple treasury without its kmoyjege. - (efved b
derived from a private person with pi k.nowl‘:dhke bey
then, the Mishnah speaks (in the legal sense) of ﬁu’? SiMe,
derived with hekdesh’s knowledge, it is impossibje tﬂe tﬂ‘%ﬂp
from there to the case of one who dwells i i)rivat:xmmh
without the owner’s knowledge. ) Hence, it ig the ruling 4.
from the Mishnah that Shmuel retracted,2n Berg

rivate indi

The Gemara discusses another case involving variable Compey
sation rates:
X37 7K — Ravasaid:  monn’ <y xman many Wopyn-
In the case of these porters who negligently brok:: a
keeper’s jug of wine, ‘ma xy31m KR NP2 — which on he
market day is sold for five zuzim  yaa R i s -
and on all other days is sold for four zuzim — Kigha i vy
Kpw7 — if [the porters] return the loss to [the shopkeeper] by
the upcoming market day,® so that he can sell a replacementjiy
on that market day for five zuzim, Ry kpvay m yvvm - i

NOTES

15. Shmuel has stated that although a damager is treated leniently
when the victim is a private person, he is treated stringently when
hekdesh is victimized.

16. Me’ilah 19b-20a. The Gemara first quotes the Mishnah and then

cites an inference that Shmuel drew therefrom. The inference con-
flicts with Shmuel’s rulings in the case of the stolen cake of pressed
dates.

17. Me’ilah (misappropriating consecrated property) can be committed
in one of two ways: (1) by removing the property from hekdesh’s
domain; (2) by deriving a benefit worth a perutah from the property. By
merely lifting the stone or beam, the Temple treasurer does neither of
the above, That is, his hagbahah (lifting, which is an act of acquisition)
does not remove the object from hekdesh’s domain, for the sacred object
was entrusted to the treasurer’s care and the treasurer’s hand is thus
considered an extension of hekdesh’s domain (Ritva; see also Rashi).
18. Since the other party is acquiring the gift of the beam or stone, the
treasurer has effectively removed it from hekdesh’s domain, thereby

aisagp)ropriating it. He must therefore pay restitution to hekdesh
asnt ).

s e 8 him from the sun or the rain.
e Mishnah taught that once the T easur i
benefit of shelter from the e e il

c consecrated stone or b minit-
ted me’ilah and is obligate o _ha_s prts

s d v s knowledge [similar

case of mlsapp_ropnaAtlvon. which also occurred wgishout hek;:;‘z}ﬁ
knowledge]. This liability is incurred even if the courtyard wag not
normally rented, so that the unauthorized dwelling caused the owner

no financial loss [similar to the Mishnah's case of misappropriation i
which hekdesh suffered no financial loss] (Rashi).

22. Hagahos HaGra eliminates this phrase from the tex! Hewz
HaShas notes that it did not appear in Rashi’s version; rather,
Gemara is responding anonymously. Cf. Bach.. 2
23. That is, Shmuel will not infer from the Mishnah's case of a};‘ff:rlﬁ
the case of one who dwells in a private individual s»murt{bgt o
rulings vis-a-vis the stolen cake of pressed dates mdlcatez g
not equate the law of a private individual with that of hekde
a stringency (Rashi).
24. Maharshal emends this to read “Rabbah.” ing 0
! ; ibits the misapproP™ =,
25. That is, the Almighty, Who prohibits .
: se who TUSAEL o)
hekdesh property, does so knowing of those W Tos. Hi
g : ; . hibition ( d
(Rashi), and protests their actions with His pro! u1d beif the 0"“]';‘
The equivalent case of a private person, then, #0 estion, 83
the courtyard protested, in which case thereisnod! X
no proof, that he then must be compensated. unauthorized w:,ho
26. In his inference, Shmuel addressed the case Df not cles! i E'r':mis
tion without the owner’s knowledge, where liE :;swr must P& .
derives benefit with no detriment to the bene ait was the % oot
no equivalent case vis-a-vis hekdﬂfh_' .smced so ''pro o
Creator who issued the me'ilah prohibition &% M
no inference can be drawn. o donﬂmaeti;ﬂ“’t
27. Ritva notes that Shmuel’s retraction 18 bas.et.he Gem?. uﬂkwsi;
— l.e. the dissimilarity of the cases. H'?ncel;rivate iﬂd‘“ddﬁiun /
implying that, theoretically, laws gﬂ‘femnzdeshg This ""nﬁﬁsddﬁ
inferred from stringent ones governing ° tolen cake t':wwﬁ o
conflicts with Shmuel’s ruling vis-a-vis the 8 yating th¢ ,ﬂyff”“" i
where there is no technical impediment t0 e(: has 0ot 8% [
yet Shmuel fails to do so). Hence, the Gemarments, Rit® gl
the issue of Shmuel’s contradictory staie any eVeRl i 18
Gemara to mean as follows: Since Shmuel 12 n B0 e
: ; ; for the T&% jjjo¥
the ruling derived from the Mishnah that, W will
provided by Rava, we can now 58Y Da,urrd
remaining ruling to stand unchallenged: il gkage

28. Le. prior to the first market day after



9290’ HASHOEL ES HAPARAH
jug of

is sufficient that they return to [the shopkeeper] Eanﬂthii' J:fs';-

wine;® wab axwa — however, if the porters ofier comp e

tion 1;11 other days,® 1 mY 1y — they must retmwhich e

zuzim to [the shopkeeper] and not a barrel of wine,

resently worth four.! 1t

P The Gemara limits the scope of Rava’s mlmg;;is e

ity x7p0 My M k57 kPN 10K X9) - And ¢ adrulmme e

not stated except where [the shopkeeper] had no
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sell;* 1% Xy mb ma bax 4
and did not do so, Wy m WK 1y h ﬂd%
it oY N Y wnm Ang, furth, he g, i fo
pay five zuzim, they deduct the valu, T, Whey !
labor'™ KIPHIY3 "5 ~ and the cog; et (¢ e
sum, since the shopkeeper would have % 2Ppingy A
and was now spared them." Clrreq . W

NOTES

29. Since he will shortly be able to sell the wine for five zuzim, the
shopkeeper may not demand to be compensated with money (Tosafos).
30. Le. anytime after the first market day (see Tosafos).

3L The porters must pay the shopkeeper five zuzim, and not a barrel
worth four zuzim, since the shopkeeper should not be required to wait
until the next market day to sell the replacement jug for five (see
Rashi, Tosafos; see also Tos. HaRosk), (Since a replacement jug of wine
could have been sold for five zuzim on the first market day following
the breakage, the value of the damage is fixed at the worth of the wine
on that day; see Ketzos HaChoshen 304:1 and Nesivos HaMishpat
304:2.)

32. That the porters must pay the shopkeeper five zuzim after the
market day (Rashi).

33. The fact that the shopkeeper had no wine before the first market
day means that he most likely would have sold a replacement jug on
that day (Rashi). Hence, the value of the damage is indeed five zuzim
(see note 31 above).

34. That is, if the shopkeeper had other wine to sell on the first market
day and did not sell it, it is obvious that he would not have then sold a
replacement jug either. Hence, [the damage is not fixed at five zuzim,

g’

‘llg as com|
and so] the porters need offer only 2 replacement] g
(Raahe). . oo the “idle Wﬂ‘f”n it
35. This cost is dotermined according 0 the |\ idbe 5
That is, we estimate how much profit by avoid havioé
forgo in order to remain idle ol t]ftill: (Rashi; s?elabﬂf
contents of a jug of wine little by £ the seller s
amount arrived at constitutes the value ©

jrea
36. The shopkeeper woul-d have haiit;;u(;as
the earthen vessel containing the

.3 h ever, tl]e Gemﬂ . to th]s
tors). In Rashi’s text, how HaShas)- According - Plhbﬂ#

. othef
hi, citing ot

of calling out (Mesoras o town i
shopkeeper would have had to pay bwwﬁl”'w,
availability of wine for purchase. il thg;s : H“Eﬁﬂ”‘
37. Our elucidation of the Gemara's & )

- “Posafos 224 gl
follows the interpretation of Ra';h;gw 0ggid M’ g ﬂdd‘
however, Rambam (IiI;Idﬁ;:ﬁr;;ﬁm 2 s D
who take two entire - 1 the " e
(one takes into account the day on whl:hnt 5 mad®)
other the specific day on which pay™®

Mishpat 304:5 with commentaries-
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The Tanna has completed his discussion of the laws of borrowing, and now begins to present laws
Mismuu' governing disputes between buyers and sellers. These laws are included here because they parallel

disput=® |

petween borrowers and lenders that appeared in the second Mishnah of this chapter.™
utes Mishnah discusses a dispute that arises from the sale of a pregnant cow or slavewoman. In these

fspring Was born prior to the buyer’s actually taking possession of the mother, but possibly after he
cases an {’ ogal title thereto. The parties to the sale of the mother dispute the ownership of the offspring:

acquired #

bmgss — If one exchanges a cow for adonkey %M - and [the cow] calves,” tnmpw 13mn 1)
d similarly, if one sells his Canaanite slavewoman and she gives birth,” 9 xby Ty mik Y —

At ?n e (the seller) says, “She gave birth before I sold her, and the offspring is mine,” MnRsYR MmN M —

and this

sn‘.i th;t t:]n:jvide the value of the calf or slave child.

o13¥

s1ip — and, similarly, if one had two fields —
niTe

1 b 177 — Another case: If one had two slaves —
% MILR NOX) 79173 X — one large and one small, !

(the buyer) says, “She gave birth after I purchased her, and the offspring is mine,” 3pt5m — [the

TR 1K) 5173 MK — one large and one small,® a2 1;

IR opidn

ekl and the buyer says, “I purchased the large slave (or field),” 71" "mix n%m — while the other
‘ i |

+ says, “I do not know which one I sold,”® %i133 13y — [the buyer] is entitled to the large one.”
:)n 21 Top MWK — If, however, the seller says, “I sold the small one,”
A28 IV ¥R X% 1% X — [the buyer] obtains only the small slave or

«I do not know which one I purchased,”
ﬁe]d."“

B F11oh ]
Y11 20X 01X i) — while the other one

byna ik 1 — If, in the same case, this one (the buyer) says, “It was the large slave (or field) that you sold to me,”
1‘?2"“9”‘ mn — while that one (the seller) says, “It was the small one,”® =21 JwpIY 73107 yaw? — the seller
shall swear that he sold the small item," and the buyer obtains only that item.

gt R 791k 71 — Finally, if in the same case this one says, “I do not know whether the large or the small item

was sold,”
disputed value.

Gemara The Gemara challenges the Mishnah’s first ruling:

piom xnx — Why do [the claimants] divide the
value of the calf or slave child when the time of its birth is
mknown?  xinp X@T MYY3 MY — Let us see in whose

y7i 1 ik AN — and that other one also says, “I do not know,”

i — they divide the

domain [the calf or child] currently is, 7% %10%) — and let
the other [claimant] be subject to the rule: 15y 11'3a0n Xxing
mx71 — The burden of proof is upon the one who seeks to
exact money or property from his fellow,™ — ? —

NOTES

L Meiri,

Lnthis particular case, Reuven owns a cow and Shimon a donkey, and
imm to exchange their animals, This can be accomplished through
ke th ﬂgc‘:gﬁﬁqmsmon called po%ry , chalifin (exchange); see above, 47a,
ﬂhang; perfptuml source for this kinyan. Spec'ifica.lly, the type of ex-
e ef!l;ma:i here is bermedrl;m;:,\ M, objects of gqual‘ value ex-
When the T (see Tosafos ibid. r7wa 71 and Rishonim there).
it method is employed, once it has been agreed that one
s complet t]:xchaﬂged lfur the other, the transfer of one object suffices
Tatiegl f’mﬂ.ctwn legally and the second object is then auto-
“"dﬂﬂibe{;l;::d 1ts new owner. It follows that the second object
lifin gy giv:t when the kinyan is performed. This aspect of kinyan
kgt ok Tise to various uncertainties concerning the second
Diag himgef ']? » Reuven effects the exchange by drawing the donkey
e donfey 4. 3 u act of meshichah not only transfers ownership of
™, Which yaq 1oy o DUt also causes Shimon to gain ownership of the
Rean clygg . cated elsewhere at the time, Later, it is discovered that
b ¢ A% aroung e 3 e time. Later, it is discov a
wwlﬂo':c“ned before th, me of chalifin, but it is unclear whether the
a0 b0 Reyyeys o C120E° took place (in which case the calf
gy, "™ (i which oo 8 been born while the cow was still his)
Thig :t?aw the Cﬁw)e 1t would belong to Shimon, having been born
P Hag ;lgjt;’of doubtful ownership is ible only i f
] o ON givep, et p is possible only in a case o
heau;uj,ededrewme cow e 10r the cow, the sale would not take
ey Whet by m°nﬁtaryw into his possession [since movables cannot
s ca]\rl;?:l:nt]' That being the case, it would be
fore or after the sale (Rashi).

o sale j
Eu""'-ary per ]“‘-"\’Elble@s iﬁeébed not by chalifin but by money, since —
Wkah;n gﬁ’e“i, Sinca theyanaam‘*’ slaves can be acquired with a
Bayy y Eent ). Thu.s, itis pmh_ave the legal status of real property (see
g Jinty 2 the gy, ossible to purchase a slave without the slave

ar, -
o It jsuund the ¢ ‘on. In the Mishnah’s case, the slavewoman

ﬁuT;:‘ey fin :HF] wh;lﬁeof the sale, when she was in a different
h‘lﬂng Doasessi];-lch Case th :h‘;ll]: birth occurred prior to the payment
i, to the by, 1 of the Mothe would belong to the seller, who was
*Coryg, % Since mﬂ;r t&erward lin which case it would

er : i
©Xplain gp, ad become his property] (Rashi).

Teason for thig ruling,

5. And he sold one of the slaves (or fields), and now they are disputing
which of the two — the more valuable physically larger one or the
smaller one — the seller agreed to sell. (The parties did not effect the
purchase with a document, which would have specified the item being
sold.)

6. The buyer claims with certainty that they had agreed on the sale of the
large slave or field, while the seller rejoins that perhaps it was the small
one.

7. This ruling is problematic: Inasmuch as the seller is still in pos-
session of the sale item, why does the buyer triumph solely on the basis
of an unsupported, albeit superior, claim? According to halachah, actual
proof is needed in order to extract money or property from its rightful
holder (see above, 97a-b, and note 11 below). The Rishonim (Ritva,
Meiri) explain this ruling in the context of the Gemara’s explanation of
the later cases in the Mishnah. See note 38 below, and Gidulei Shmuel
mam 1 and ma .

8. [In this case the seller is definite in his claim, while the buyer — the
plaintiff — is unsure.] Consequently, the seller is exempt even from
swearing that he sold the small item (T'iferes Yisrael). See Tos. R’ Akiva
Eiger §70.
9. In this scenario, each party issues his claim with certainty.
10. The Gemara below will object to this ruling and elaborate on the
Mishnah’s case.
11. A basic principle of Torah law regarding monetary litigations is:
MR 1Y Trann xying, the [burden of ] proof is upon the one who seeks
to exact [money or property] from his fellow (Bava Kamma 46b). That is,
if one person is in possession of property and another claims it as his, the
holder’s possession creates a legal presumption of ownership (a chaza-
kah) and the burden of proving otherwise rests upon the claimant,
Hence, the Gemara questions why the Tanna ruled that the two litigants
divide the value of the calf or slave child, when the one currently pos-
gessing it — be he buyer or seller — has the presumption of ownership.
Tosafos find the Gemara’s question difficult to understand, for the
Gemara elsewhere (Bave Basra 36a) rules that one who possesses
mobile property such as animals and slaves does not have a chezakah as
proof of his ownership [because they may have strayed into the
possessor’s property or he may have seized them while they wandered
through the street; hence, without valid proof they would be returned
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allenge bY clarifying the Mishnah’s  However, dld he say a.!so that such property is divided §
octs the ch where the litigants claim “ce tainly” rt?: ided in a case
defl hiya bar Avin said in  where each litigant j : y and certainly”nn _ j o
Gef"“ﬂ _ Rav Chiy gant 1s certain about his claim, which i
e yort 37 o tyya — The Mishnah speaks of our Mishnah?us! » Which is the case of
& ¥ F;i'::“l‘t ﬂji!fgni?a neadow owned by neither  The Gemara replies:
of stan — and in the case of a X371 1237 72135 9wK - Rabbah .
E"‘zﬂ“ ” calf] 18 a2 way nIEW [her child] isin an alley 79311933 Y90 otamp — v bar Ray ]oilunla said: -y
W (1 pp FPOF s of where . ©8, Sumchos said his rulin, i
fb'ﬂ L xR well it spe e anim and slaves are com- case of“certainlyn and “certainly " Hen i Eevgnma
;imff’;ﬂmsn”mughfa:e» :ses the contested property is found reflects his opinion. ) ¢¢, our Mishnah indeed
¥ e C
CE s o B g ittt
'8 is explanation: . wid ald:  RpY) Rpw oMo K 1 nbiybh —
I“fg'h" P:fch““e“ges_tmaut if neither buyer nor seller is in  truth, when Sumchos said his ruling, 5 did 8o only ;vf.Zm t.:::
w@nzwﬁ J‘E'F-"'“te 4 property, place it on its status of litigants claim “perhaps” and “perhaps”;® Kb 131 173 ba
ni"".ﬂ of the (ine er (i.e. the seller), 'K np?) —and  mx - however, he did not say his ruling in a case 'cﬁ'
o 'ugwthe T at] (e the buyer) be subject to the rule: “c‘ertain]y” and “certainly.” nn) — Nevertheless, read our
kﬁ?“‘el [claimal _ The burden of proof isupon the one  Mishnah as though it stated as follows: K59 Ty xpy ik i
"“EF‘?Y s m;‘:nney or property from his fellow.t"l — ? —  1n7an — “This one (the seller) says, ‘Perhaps she gave bu-;;}{
ﬁ;ﬂbm 3;";: cts this challenge as well: before I sold her, and the offspring is mine,’ RRY Tmik oy
The Gemar@ % Luling is this, that the value of.the calf or slave ‘EUE’?‘?’; — and that one (the buyer) says, ‘Perhaps she gave
Kl ﬂ:::ewhen neither litigant possesses 11:1':; ::'3 viono  birth after I purchased her, and the offspring is mine.’ 7’200
aldBOVCS  ling of the Tanna Sumchos, who said:  yip
o 1-“15'5];:' s buma — Property whose disposition lies The Gemara challenges the interpretation of Rabbah bar Ray
ﬁ:’; Ei?\;ided.by the litigants without an oath." Sincethe Huna:
e ? opinion, it rules that the buyer and
follows Sumchos opiion, 1

Jor divide the value of the slave child or calf, and it does not re-
drethe dispute by awarding sole possession to the first owner."
The Gemara objects to this explanation:

v Koy'a DIIMD QKT IR — One could say that Sumchos

uid that property of uncertain ownership is divided in a case

wterethe litigants claim “perhaps” and “perhaps’ — i.e. where

wiher litigant is certain about his claim.'9  waxMm ™31 —

130 — We learned in the final case of our Mishnah: =mix m
Y19 2K — If THIS ONE SAYS, “1 DO NOT KNOW whether the large or
the small slave (or field) was sold,”  y31 "% Tmix f7) — AND
THAT other ONE also SAYS, “I DO NOT KNOW,” 3'5m — THEY
DIVIDE the disputed value. x37% xnbwa — Now, all is well
according to Rava, who holds that Sumchos’ ruling applies only
when the litigants’ claims are uncertain, Xpw) RpY xDEH —
because from the fact that the final case speaks of where the

Wt st definite owner (the xpp Kxn). Why, then, does the Gemara
ingly that if the calf or slave child is found in the buyer’s possession, he
Swesumed to be its owner? (See R
Mo e ‘ ashash).
B exp ma]:n that in the Mishnah’s case the calf's (or slave’s)
imumim erently a matter of doubt, a K)inp7 K777, and not an
Rt ferally raised by one of the litigants Hence' the seller’
{10185 Owner of the newborn in its fi bl ooty i
s e B the In its fetal stage (which would qualify
Uemip ghe ofa:s e own owner, who is awarded the disputed
:::Idemh}y e y 'I?h er indication of ownership; see note 13) is
y f the buyer youlq = :e mara ther‘efore suggests that even
. H‘:ht?tec-lpmpe by B no presumption of ownership (because
DWith cary. i andl:?ssesmon 18 mobile), still, since he claims
s himy ¢ i themce the seller’s position is weakened, we
g HOWe\rer’ had theli;mpeﬁty until such time as the seller
yh C:?md have heey uyer’s claim been uncertain, Tosafos
5 ender the property to the

: Tequired tg

i b Mlsh e surry

Tug ™ Ritug gpq o PH 228:1; and see Ketzos HaChoshen ibid. no.
Shmaatsa 4:10-13, who discusses

Ran. g
at IEngtli Shey

.~ coy],
ay
: :butforeithei t’;“ﬁe‘”?red that the calf or child was in a
ound in such g place is unusual (Tos.

. 18 that i, ;
r%diug }”ﬂpe Sellgy, Sincen :;’-"ittﬁtﬁ] stage the calf (or slave child)
B er litigant now possesses the
;;El!dure for resolving the dispute
o € Possession to the last-known
Produceg evidence of g change in

resp] p
T217). See IEEd according to the chazakah of

Kuntrog 1, 21208 HaChoshen (end of 280
; :2),
HaSefeipos (1:5) for a discussion of

) the - e.h
hl%tit‘”‘%ta 2 (K};R Pute 18
ang
-]

My :
Ogg (l.ujjng-l:d:gla l;t.lfer

Was not,

8 from that which the
an not “Rather, whose
Tetreating from itg original

NOTES

interpretation (i.e. that the Mishnah speaks of where neither litigant is

in possession of the contested property). Rabbeinu Shmuel thus

concludes that Sumchos’ ruling applies only in our present case; where,

however, one litigant physically possesses the property and claims

ownership with certainty, Sumchos would concede that the other party

bears the burden of proving otherwise. Citing a Mishnah in Bava

Kamma (35b), though, Tosafos then challenge Rabbeinu Shmuel’s
opinion and contend that Sumchos’ ruling applies in all cases of
inherent doubt (xywn7 K777). [Actually, whether or not it applies even
when the one in possession of the contested item (mm ) or the last-
known owner (xnp k) claims with certainty is a matter of debate in
the Gemara below.] See also T'os. HaRosh and Ritva regarding this
issue; see also Hagahos HaGra §3.

16. Such is the case of the Mishnah in Bava Kamma (46a), whose ruling

both the Gemara and a Baraisa cited there attribute to Sumchos (see
above, 2b note 16).

17. As mentioned above in note 15 (see also Tosafos x1 i), an
uncertain claim weakens the position of one in possession of the
contested property (1np npjp). The Gemara is suggesting ‘that Sumchos
agrees with that reasoning, and that it is indeed an essential component
of his approach, even against only a prior owner (xwp x7). When the
claim of the person in possession of the cqntested property or of the
prior owner is certain, however, then his possession or status is
unassailable, even in a case of inherent doubt (X7 K777 [see Kunires
HaSefeikos 2:4).

18. In the Mishnah’s case the seller claims with certainty that the calf or

slave child was born before the sale, while the buye:r counters with
certainty that the birth occurred afterward (see Rashi).

19. As per the case of the Mishnah in Bava Kamma (46a), where his
ruling is taught. P—
90. Rava also concurs with the Gemara’s establishing the as
being :eﬂective of Sumchos’ opinion. Nevertheless, he @sputes _Rabbah
bar Rav Huna, contending instead that Sumchos’ ruling applies only
where the litigants’ claims are uncertain. Rava is therefore compelled to
interpret our Mishnah as speaking of such a case.
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aps’ and “perhaps™™  Kpw m) xyry

daj]]]ed “Pel;hthat the first case, which the Gemara has
P o0 peaks of where the litigants claimed

. cgings » Since in each case the litigants’
ﬁ 850" and “PEPEP™  fishnah ruled that both contested
JW:‘ZI.E un! 7] as per Sumchos’ opinion. 23 m31Y% Ko
- wever, according 0 Rabllllah b_s:lr R‘;v Hﬁ,
- x 1 K7 — who said, “Yes, .
A" ,i; s%’ﬂﬁm?mgg 'e\;[en in a case of ‘certainly’ and
: where the litigants’ claims are certain),
f‘gﬁﬂlf “ (lf-'-,:‘::tm _ now that [Sumchos] has said that
?‘”’w-"‘ '-"il,] divit'ié in the case of “certainly” and ‘“‘cer-
e mmm]vﬁshnah's first case, NW3M XU x0w — is it
sy e X% - that they divide in the case of “perhaps” and
,Ept;?mghnah’s last case?® Hence, if the Mishnah's
sperb8PS) pedlss of where the litigants’ claims are certain, as
gbfw Rav Huna avers, the Mishnah's final case is superflu-
uﬂsm Ge;m defends Rabbah bar Rav Huna:
qwn ' — If your refutation of Rabbah bar Rav Huna’s
fmmﬁon is only because of this final case of the Mishnah, ™
pmK? — it ismot really a problem. Xy} mbab xow X3 —
ther, [the Tanna] stated the last case in order to clarify the
frstcase, XPY) KpY K@ M@KR x5w — so that you should
ot say™ that the first case, which does apply Sumchos’ ruling,
gecks of where the litigants claimed ‘““perhaps” and “‘perhaps,”
yma1mab3x — but where the litigants claim ‘“certainly” and
“ertainly,” Sumchos’ ruling is not applied.”  xpY XL XN
xy) - Therefore, [the Tanna] stated the final case, which
epressly speaks of where the litigants claim “perhaps” and
‘oerhaps,” 1931 M3 Kwry Y9 — so that it follows by
implieation that the first case speaks of where they claimed
‘ertainly” and “certainly,”?® ipibr van 90Xy — and
revertheless the Mishnah rules that [the claimants] divide the
Ve of the offspring, as per Sumchos’ opinion.

h?EGemm again challenges the interpretation of Rabbah bar
lina:

i~ We learned in the next to the last case of our Mishnah:
“---_‘_—-—-__
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:::S;:?;S M — If one had two slaves or two fields, one large and

» and THIS ONE (the buyer) sAYs, “It was the LARGE slave
(or field) that you sold me,” 1yR "IN NY) — WHILE THAT ONE
E.Eh:;l?;:f;m' “It was the SMALLONE,” 1133 |0pW 1210 yaw?

R SHALL SWEAR THAT HE SOLD THE SMALL item, and

1.;he buyer obtains only thatitem. 7 X379 xp9Wa — Now, all
is well according to Rava, who said:  xpu) xpw D110 10X '3
= Whel.? Sumchos stated his ruling — that property whose
'-‘r_“_rnershlp is in doubt must be divided — he did so only where the
litigants claim “perhaps” and “perhaps”; x5 ™31 M3 Y3x
"mE — however, he did not state his ruling in a case of
“certainly” and “certainly” — yaw "33 mwyn — because of
this [the seller] must swear, and Sumchos' ruling is not
applied.®  xmm 29 13 31 9% — However, according to
Rabbah bar Rav Huna, 17312 10K D12010 018 '8 08T —
who said, “Yes, Sumchos stated his ruling even in a case of
‘certainly’ and ‘certainly’ ' (i.e. even where the litigants’ claims
are certain), 931 yaw? 'xpK — why does the Mishnah state:
THE SELLERMUSTSWEAR? % 1y3m 1pbm — If Sumchos’ ruling
applies even when the litigants’ claims are certain, [the Tannal
should have ruled: [The buyer and seller] divide the disputed
property.® — ? —

The Gemara replies in defense of Rabbah bar Rav Huna:
ROM7EXT TYIAY KIIKT KD D1 17 — Sumchos concedes
that where there is a Biblical oath that one litigant must
swear,® the contested property is not divided,® =mwm% jy313
1y — as we will be required to say below!™ to reconcile
Sumchos’ ruling, as interpreted by Rabbah bar Rav Huna, with a
Baraisa that similarly compels a seller to swear.

The Gemara now scrutinizes this ruling, which stated:

1] o TNK) S113 T 212y 2 19 1 — If ONE HAD TWO SLAVES
— ONE LARGE AND ONE SMALL [etc.].”

The Gemara raises three objections to the seller’s swearing:
yaw1 'kpx — Why should [the seller] be required to swear? T
¥ 77 %% typy — That which [the buyer] claimed from
him, he did not even partially admit to, 1y x5 1% TpNY M
— and what he did admit to [the buyer], [the latter] did
not claim from him!®¥ iy} — And, furthermore, even if the

bl

i § gant professes i 3
I8 perforce uncgrfs‘ .e ignorance of the facts of the case, his

mﬁmufﬁﬁ;ﬂf‘“m the teaching of the last case can be derived by
Ble ifyouy i i (’a fortiori argument) from that of the first case.
:’dl 8 case involllvtja;,t:;vm based on the fact that the Tanna bothered to
X 0 i 3
X Had y last cage . h“—n(‘-erta.ln claims.

‘Had g, een taught,
e gy Y O Case .
2y Wovative mliien mentioned, we would presume that it taught
W 'Why .

Perfe ) Would
) [’];:Pa ? (Rﬂshit)ﬂ_le Tanna teach two similar cases of “perhaps” and
h"'1"’-] \ 2ra beloy wi :
hﬁ‘h&niiedm thig c::e";’”ﬁxpimn why there is an obligation to swear
% Rity, not ryje tha:cth party issued his claim with certainty, the
vy O10) expla i, roperty be divided. Soe fullowing note.
:5."“11 sﬁuuhl_lg‘ﬂtion to sw e Gemara’s question as follows: Although
%din Sh&d;;’:da (sea th:ar here, after the oath is taken the litigants

B . :
by Singe the M“"‘"&fn'z.zes)‘,3 at length). See also Ritva and Raavad

gt o © Seller g :
?ﬁ‘"ﬂ fﬂ“’ the Bibﬁ:aidm““ to having sold the small slave or field,
W .m'?wiu i Uathgf artia.l o . Th
ey, "oy Ll Object, g 411 b admission (nypny rym). The
G%E‘:Hs the - Planatjq, this ruling on three counts, and will then
iy e Borogy g 1© Tesolve the difficulties. Rashi hore
Reg &dte}.‘f '%R&" Sheishess (below, 100b), which the

™ Sehip"® @ disereg Hagahos HaGra and Maharam question
' dited interpretation. See Maharam and

NOTES

30. Since the seller cannot avoid swearing the Biblical oath of partial
admission, a division of the contested property would be inequitable, for
the buyer will take half without an oath while the seller takes his half
with an oath. Since Sumchos’ ruling calls for an equitable division of
the contested property, it cannot be invoked in this case (Ritva). See
Raavad, cited in Shitah Mekubetzes, for another explanation of the
Gemara's answer.

3L 100Db.

392. The Mishnah proceeds to rule that when the buyer claims with
certainty that the large slave was sold and the seller claims with
certainty that the small slave was sold, the seller swears that he sold the
small slave (an oath of partial admission) and the buyer takes that

slave.

33, The Gemara first contends that the Mishnah’s case is not one
of partial admission, for in a typical case of partial admission (e.g.
where the plaintiff claims a measure of 100 and the defem.iant ad-
mits to owing 50) the defendant admits to part of the claim itself. In
the Mishnah's case, however, the defr_sndant c?mpletely denies
owing the slave that is claimed and admits to owing an altogether
different slave (Rashi), Indeed, this case is like where the plaintiff
claims a certain quantity of one type of property (e.g. 100 bushels
of wheat, analogous fo the more valuable “large slave”) and the
defendant admits to a lesser amount of a ﬂ_lﬂ‘ere?‘t fype (e.g. 50 bushels
of barley, analogous to the less, valuable “small” slave), and in such a
case there is no partial admission [see above, 5a notes 16,18; Shevuos

38b].
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1. this 8 €85€ of partial admission,®!  xy*
;nﬂ‘does ﬁtfl’;f;::; situation of “here, it' is yours” (heilach-l)?sg
’Eitisnoned arthe mOTe, e\rfen according to R’ Chiya, who
1 AD sfendsnt is required to swear in a heilach situa-
" hat 8 gy o P — we do not swear with regard
o gt Hence, the seller should certainly be excused
5 d::i:riﬂ g and gumchos’ ruling of “they divide” should be

from e .
o4 esolves these difficulties by revising the Mish-

px — Rav said: In truth, the Mishnah speaks of
[one party] claims money from [another], and not an
o O Feld. byy 13y M7 — That is, the plaintiff

a sum of money sufficient to purchase a large
ailed to do so, you must return that

and, having fi
» qop 138 0T T while the defendant counters, “You

4, Thyt 14 .
g e 2 e wrogn with Rablen Gamliel, who holds
. In this eage ¢, sion oath applies even in such a case

¢ small slave, which the seller admits to having sold,

s ready fo
(sboye r the buyer to take, and according to Rav Sheishess

¢ 43) guch :
&]Z‘"'ﬂf:l‘s Mm,sﬁl;?Md portion is not considered part of the
i D6 clai i any longer (see ibid. notes 26-27, 81 Rather,
Pl ofalarge glaye ;;le;'ce'“ea as being only the difference between the
Whja,:i ence, accordin of a small slave, and that entire claim is being
the p fo an oath of Parfiaio Ra\' Sheishess the seller should not be
%, “102 35 indeed rulin admission, and so the Gemara questions if

See g that he is (see Rashi).

3?‘ 2 , da,

iy o S0 (§

¢ (452 g nmh::":g 42b) rules that none of the three Biblical
, the oath of partial admission ; DR nynw, the

s’ oagh . -
Metrated iggﬁgg;?‘{’,_the oath [to contradict] a single witness)
Uigte thapmperty- Thjaon involving slaves, documents, land and
an dt 0aths are tall:;w is derived from Exodus 99:8, which
ha n only with regard to items that are

fng
Sinee Ve intring;
the Torgp, cm:f value. Excluded by the first condition 18 land,
pares slaves to real property, they 2ré also

Sineg
(2 ®ing ;. C° Money | .
By LoVt (o 8t issue, nome of the three objections t0
Subjoeg ;f'l e Ejefendgnt. admits to part of the claim itself;
WLy et 0o eibuation: (3)money is qualified to be
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me a sum of money sufficient to
i ; urch
ok y, the plaintiff claims, “I gave yo y v
:]llle ldt:?nt to purchase a large field etc.,” ::;pi sur:nﬂuf il
o urc;l:ii;l‘:}t tl:ounters, “You gave me a sum of m:Ee}:i;ufﬁ:‘Trﬁ
T Gema_r: y a small ﬁ.eld etc.”
Wirgeieonyeeh P:‘esents a different revision of the Mishnah’s case:
4 L ea;g Ifgiba wmx Sxmuyy — But Shmuel said: The
garmShnahent i}::- ca lo where [the buyer] claims from [the seller] a
i h all-ge slave, |pp 12y mop — while the seller
o i e sold to the buyer only a garment for a small
e d b7y 7w Mty — Alternatively, the buyer claims that
e ha Purchased the number of sheaves of produce that would
ord.marlly be collected from a large field, MR MY ™MW —
while the seller counters that he sold only the number of sheaves
of produce that would ordinarily be collected from a small field.

i lain that once the Mishnah's case is established to

The Rishonim exp
:2] admission, the first ruling of the Mishnah regarding the
¢” — is a case of one who must

two slaves — “he acquires the large on
pay because he cannot swear (see above, 97b, 98a). See also Hagahos
HaGra §1.

i ws Rashi’s interpretation, which

39, Our
incipal and his agent. Tosafos object to this
erred to them

portrays the Jitigants as a prin
approach on the grounds that t he Mishnah should have refe
as such, and not as uthe buyer” and “the seller.” Tosafos therefore
the Mishnah speaks of where the plaintiff has paid cash for
i manding the return of his money.

This interpretation raises the following question: Since a Canaanite
uired with & monetary payment, it is the slave
ney! Tosafos explain that
in the Mishnah’s case there was ss stipulation that the sale shall
f sale is written and delivered. In the
is his right, and

thus demands the return of his cash payment. Cf. Ritva (old).
i i inherent doubt (X3n7 x777) in this
to the sale of both glaves for different

to which price was paid.]

A - the Mishnah expressly

40. Shmu J la B" ﬂ.ﬂd g sma]] s],ave," ﬂ_ud t,he 818.79'8 gaIment
_ is closer to the

tions “‘a slav
i -7 tgh?z fact that it is what he would wear
s than is money paid for him (Ritva).

f those expressio

ts Rav's interpre

plain meaning 0

e —
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The Gemara challenges Shmuel’s interpretation:
mo3 — But why should the seller be required to take an oath of
partial admission when he claims that he sold a garment for a
small slave? 19 171 XY 1ypy My — What [the buyer] claimed
from him, he did not even partially admit to, &% > iy o
uyy — and what he did admit to [the buyer] [the latter] did
not claim from him!? — ? —

The Gemara replies in defense of Shmuel:
spbma KB 29 TR — It is as Rav Pappa said below: We are
speaking of where several pieces of cloth were attached to form
one large garment. 'p%173 "3 K37 — Here, too, the Mishnah
speaks of where several pieces of cloth were attached to form
one large garment.®

The Gemara refutes Shmuel’s interpretation and offers an-

other:
xwwin m1Y mb xwp — R’ Hoshaya had a difficulty with
Shmuel’s interpretation of the Mishnah: wunp mo3 *m -
Does [the Tanna] teach anything about the sale of a garment?
No! np 12y — He teaches about the sale of a slave; hence, to
interpret “slave” to mean “a slave's garment”’ does not improve
upon Rav’s interpretation of the Mishnah.  Kiywin 137 1K KoK

— Rather, R’ Hoshaya said: 1ni033 73y fayow 1139 — The
Tanna teaches an example where [the buyer] claims from [the
seller] a large slave with his garment, while the seller admits
to selling a small slave with his garment, piva 1) — and
he also teaches a case where the buyer claims a large field with
its sheaves, while the seller admits to a small field with its
sheaves .

R’ Hoshaya’s interpretation is itself challenged:

mies 'nax) — But still, with regard to the seller’s claim vis-a-vis
the garment, 1% 77 XY yvw mm — what [the buyer]
claimed from him, [the seller] did not even partially admit to,
12yv x5 15 iy o — and what he did admit to [the buyer]
[the latter] did not claim from him!® Since the seller thus
incurs no obligation to swear regarding the garment, we cannot
devolve upon him an obligation to swear regarding the slave. This
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contradicts the Mishnah, whicl,
with regard to the slave. — 7 rules that

- the g, i
The Gemara answers in defenga of R H & 5\?% |
W13 KBB 37 X — Rav Pappa giq, e

where several pieces of cloth were & Mishy,
garment.” Hence, the sellgr does mai a?ed[“to fD::l‘\’ea]q i |
claim vis-a-vis the garment. Sip, to

Part, %‘h& |

ce, th of t),

sold a small garment, we devolye “ponen_, h:;u:: ngh“!er, \
him ap g

also that he sold a small slave, Eatinmgu b |
The Gemara again challenges R’ Hoshaygg; "
nyw 219 MY xwp — Rav Sheishess hag am.te“’mati.,n.
Hoshaya’s interpretation of the Mishnah. itficnyy ith \
WYmeKRy Xnx 1pet — Does [the Tanna] eop,
law of “subjection”?®  xyan — Byt we have],
explicitly in another Mishnah:'# IR b that
Ty YR NI T UM 03 i - Y

classifies slaves as real property, we would derive 4
Mishnah that an obligation to swear regarding o slawsm iy
can be devolved to require an oath regarding the alawm
(The same holds true for a field and its sheaves) 1 i ey
unnecessary for our Mishnah to teach its cages, -

-9
The Gemara thus abandons R’ Hoshaya's interpretation,
presents one that preserves the plain meaning of "slmra’: al
“field”:
nYw 31 "ms R9x — Rather, Rav Sheishess said: WKy -
Whose ruling is this, that the seller take the Biblical oah
partial admission even with regard to slaves and land, the tw
cases of the Mishnah according to its plain meaning? waw
w1 — It is the ruling of R” Meir, a7 Pouyuns xyay 1o -
who said"? that a slave is like movable property with respestio
the law of oaths. Thus, just as an oath may be imposed in
litigation involving movable property, so it may be imposed in
litigation involving slaves.™ This answers one of the thr
challenges to the Mishnah’s ruling.

—

NOTES

1. The buyer claimed one type of garment [a large cloak] and the seller
admitted to selling an altogether different type [a small cloak] (Rashi),
analogous to the case of one who claims wheat and received an admission
of barley (Ritva). Thus, since the seller did not admit to part of the buy-
er's claim, he incurs no obligation to take an oath of partial admission.
The Gemara’s challenge is directed only at Shmuel’s interpretation of
the case of the slave, since a large cloak and a small cloak are different
garments. In his interpretation of the other case, however, the de-
fendant indeed admits to part of the plaintiffs claim, for the buyer
claims that forty sheaves (the yield of a large field) were sold, while the
seller admits to twenty sheaves (the yield of a small field), Hence, an
oath of partial admission is justified (Tosafos).
2. Our translation follows Bach and Rashash, who eme
97713, which means attached (see Nimukei Yosef).

3. In the Mishnah’s case the buyer claims that he
garment composed of several pieces of cloth that w
The seller claims that the garment sold was equal in cireumference to
that claimed by the buyer, but had an opening in the middle. Because the
overall size of the garment claimed by the geller equals the overall size
of the garment claimed by the buyer, the two garments are regarded as
being of one type. Because the litigants concede that the garment in
question is composed of separate pieces and they dispute the number of
pieces, the seller’s claim is considered a partial admission of the buyer’s
claim. Hence, the Mishnah properly requires the seller to swear an oath
of partial admission (Rashi, as interpreted by Bach, based on Rashi to
Shevuos 43a 1> m1 K ). CF. Ritva. [See M.

aayanei HaChochmah,
who addresses the heilach (“here, it is yours”) problem ]

4. Since the seller admits to part of the buyer’s claim regarding the
garment (or the sheaves), he must swear an oath of partial admission

nd w77 to

purchased a large
ere sewn together,

; bebs
(i.e. that the garment sold was small or the sheaves few). Onte %
incurred that obligation, we apply the rule of mpy nin ﬁ&:’fm
oath; see above, 98b note 5) and require him also to swe:i‘m et s
(or field) itself was small (Rashi, Ritva). Hence, the :ea R Hob
with regard to the slave or field, as the Mishnah sta of e do 08
at this point, is apparently addressing the Pfﬂblem pelow 03
swear with regard to slaves.” See the Gemara’s Tespon®
Sheishess’ answer.]

5. See above, note 1.

6. See above, note 2.

7. See above, note 3. o
8. The law of devolving an oath is explained in
cited. o
9. Kiddushin 26a. Gems™®

. hy the

10. See above, 4b note 31, for an ExPlﬂnat_’é’n:gaimee"'ﬂﬂdM
to real property as ‘properties that "mde a guarante®
property as “properties that do not provide ot impo®) in e
11. We have learned that Biblical oaths N:te 57), Howe'e" Wﬂaﬂ’
involving real property (see above, 10“*;]1“ = v
tiff’s claim covered both real and mova a;f;propert?, the leu;tbeh‘
was required to swear regarding the ﬂ:::u This s 80 exmP

swear extends to the real property as wetl

of devolving an oath. _ ¥
12. In a Baraisa quoted below (Rashi)- — {ba
13. At this point, the Gemara seems tlt; hemsmvi .
taken regarding slaves only because & eyhject of an 09
erty — land, however, cannot be thethsure <eems be
below will note that in the Mishnah, the

e

o

=1
ramzannEIEeSe
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The Gemara now challenges Rav Sheishess’ inr,erpretatl?n:‘“]
1% i kY 12y ma 'nax) — But still, what [the bl.lytlar] claimed
from him, [the seller] did not even partially admit to, ™
1w &% 15 71y — and what he did admit to [the buyer] [the
latter] did not claim from him!"® — ? —
The Gemara answers this objection: .
Hx9ma 1373 7% 729 — [The Tanna] of our Mishnah holds .lxke
the view of Rabban Gamliel, N7 — as we learned in a
Mishnah:"¢ R o™iyl T7im) oW Byy — If (THE PLAINTIFF]
CLAIMED WHEAT from [THE DEFENDANT] BUT [THE LATTER] ADMIT-
TED owing him BARLEY, [THE DEFENDANT] IS NOT OBLIGATED to
swear the oath of partial admission."” awmm bxbma 1271 —
RABBAN GAMLIEL, however, REQUIRES him to swear it. Qur Tanna
concurs with Rabban Gamliel, who holds that a defendant incurs
liability for a partial-admission oath even without admitting to
the same type of property claimed by the plaintiff; it is sufficient
that he admit to a debt of lesser value than that claimed. Such is
the case of our Mishnah, where the buyer claims a large slave (or
field) and the seller admits to a small one.
The Gemara raises the third objection mentioned above:

R % ok — Still, it is a situation of “here, it is yours”
(heilach), and so the seller should not be subjected to an oath
of partial admission!"® Why, then, does the Tanna rule that he
is?

The Gemara answers this objection as well:

K37 "% — Ravasaid: ™% vupy X713y — With regard to the
case of the slave, the Mishnah speaks of where after the sale was
transacted [the seller] cut off the hand of [the small slave] —

the one he admits selling. nym P ninta 13 OOY ) —

And with regard to the case of the field, the Mishnah speaks of

where after the sale was transacted [the seller] dug pits, ditches

or caverns in [the small field] — the one he admits selling. Since

neither the mutilated slave nor the damaged field stands ready to

be taken by the buyer, inasmuch as it no longer resembles that

which the seller admits that he sold, neither case involves a

heilach situation.® Hence, the Mishnah properly obligates the

seller to take an oath of partial admission.

Rav Sheishess’ interpretation is based in part on the premise
that our Mishnah accords with R’ Meir, who held that a slave is
like movable property (with respect to the law of oaths). The
Gemara now challenges that premise:
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M7 1PVRY KIJK KR 2 Ky — ;
reverse opinion, that a slavg?ga lifeu:e]:_l Meijy
one would not swear regarding slaveg)) op
in a Mishnah:™  nypymy mgng b, h}mn ~
AND IT AGED while in the robber’g posseasiown Ay
ing in value, 1IN BMIY - or he stole s:.:’ thergp, de%"“
while in his possession, by nyws o
PAYS AS OF THE TIME OF THE ROBBERy ) wh -
However, R’ MEIR SAYS: '.11;91? ql?‘? "t il I Xn "
case of SLAVES [THE ROBBER] MAY Sy ¢ (THE w0
YOUR property BEFORE YOU."2 From hero “_e“cmn:-
classifies slaves as real property 2 _ 9 _ 5ee thyy ) Ne::
The Gemara deflects this challenge:
xwip K9 xiy — This is not difficult; 1
— rather, it is as Rabbah bar Avuh
opposing opinions in that Mishnah ang
follows: "MK 1K1 127 — R’ MEIR sAys.
[THE ROBBER] PAYS AS OF'I'HE'IMOFTHEROBBERy._i
the case of slaves.™  ovimix B — Byp 1y s.e:;e
87 A Y 013 5 WK — (THE RoBaER, s
[THE VICTIM] IN the case of SLAVES: “HERE 15 youy p:“rm
BEFORE YOU." According to this version, which oyp i
follows, R’ Meir does classify slaves as m
Hence, Rav Sheishess’ interpretation is indeed
premise.

8 the
Ven

ovable Droperty,
based on a gy

The Gemara now assumes that Rav Sheishess would also hgly

that R’ Meir is of the opinion that oaths are taken with regard ty
land, since the Mishnah rules that the seller swears in the case of
the contested field. The Gemara now challenges this presump.
tion:
37 YRR WWRR T 127 1297 YXen Kb — But from wha
evidence do we presume that R’ Meir holds that we compare
land to a slave in the following respect:  ¥p4p qx Pyag) Tym
Tw3w3 — Just as we swear in litigation involving a slave, so, log,
we swear in litigation involving land?  pyawyy K 129K “_‘3]1"
— Perhaps it is regarding a slave that we swear, s
according to R’ Meir slaves are classified as movable property
(which certainly can be the subject of an oath); XY yz1PK 7
— however, regarding land, we do not swear.” — 7 -

The Gemara rejects this argument: R Meir
10Y7 X5 &% — It should not enter your mind that

-

NOTES

an oath taken on land (see Rashi; cf. Tosafos).
[The Gemara below will also question this entire assumption, and

ﬁngdgest that R’ Meir holds that oaths are taken even with regard to
-]

14. Although, by attributing the Mishnah’s ruling to R’ Meir, Ray
Sheishess has answered the Gemara’s third objection to it (viz. “we do
not swear with regard to slaves’’; see above, 100a), Rav Sheishess has
ostensibly done nothing to eliminate the other two objections. The
Gemara now proceeds to raise them.

15. The seller completely denies owing the slave (or field) that th
buyer claims (i.e. the large one) and admits to owing an altoget.hei
different slave (i.e. the small one). Hence, he does not even partially
admit to the buyer’s own claim, and thus should be exempt, from taking
an oath of partial admission (see ahove, 100a note 33).

16. Shevuos 38h; see above, 5a.

17. The Tanna Kamma requires that the partial admission relate to the
type of property actually claimed. If it does not, there is no obligation to
swear (Rashi; see above, ba note 18).

18. See above, 100a note 35; and
of the laws of heilach.

19. The seller's admission is now, at least in part, an admission that
he owes money — which is not a case of heilach (see Meiri).

see Gemara above, 4a, for a discussion

20. Bava Kamma 96b.

robber
21. Aging is an irreversible change for the worse. ’?ﬁ”f,;offhewﬂ
cannot return the animal or slave to the victim, sm;ﬁ : com oo
entity that was stolen (Meiri there). He must therefore (T o e
victim by paying him the value of the property .
robbery (see Bavae Kamma 93b). cannet
22. The Gemara (Bave Kamma 95a) rules th,at real g;:fesergoﬂ- Rrﬁ
stolen, and thus always remains in its owner s leg]him the tr' {he
regards slaves as real property, and 8o accordmliih]e to comPE™ i
not acquire the slaves and does not become d thus dewﬂ"”ﬁm
owner with money. Rather, the slaves age — ?i only e
the owner’s legal possession, and the thief ne ant
themselves (Rashi). we would 22 e
23. And if R’ Meir classifies slaves as real Pwﬁg’ﬁ abore) Degie
that they may not be the subject of an oath ‘(ﬁ(e]"f;rellt expiﬂn"m
Tosafos vxn mn i1 and Maharam for a prﬂP"ﬂ
Gemara’s question.] o mpvsb:;ﬂsaw g
24. In this version R’ Meir indeed regards 3]‘awliea.hle to co®
and so the robber acquires them and becomes ?
owner with money. . ig for
25. See Tosafos xnon m=1, who explain the bas

question. /
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distinguishes between slaves and land with.rag::]‘d to swe:a;'u;gi
i a8 1 ol

RunT — For it has been taught in a Baraisa:*® 198 9 [ﬂﬂ;:
71791 N3 — If ONE EXCHANGES A COW FOR A DONKEY AN'[]lf i
COW] CALVES, 79" \NQBW 13101 13) — AND, SIMILARLY,

SELLS HIS Canaanite SLAVEWOMAN AND SHE GIVES Bm m
PR AN "MWa ik — and THIS ONE SAYS, “‘She gave birth IN
MY DOMAIN, and so the offspring is mine,” AND THAT other ONE IS
SILENT because he does not know, 19} — [THE CLAIMANT WHO IS
CERTAIN] IS ENTITLED to the offspring.#”  y1vvypx ey — If
in the same case THIS ONE SAYS, “I DO NOT KNOW whether she gave
birth in my domain,” i ¥y "MK NY) — AND THAT other ONE
also SAYS, “IDO NOTENOW,” 1pt5m — THEY DIVIDE the value of
the offspring.® snwqa wmix ny — Finally, if THIS ONE SAYS,
“She gave birth N My DoMAIN,” "MIUT3 01X A1) — AND THAT
other ONE also SAYS, “She gave birth IN MY DOMAIN,”  yauh
777! 'YW 90 - THE SELLER SHALL SWEAR THAT [THE
MOTHER|] GAVE BIRTH while still IN HIS DOMAIN, and the offspring

ishis.™ N3y pyaws Yo 0% — The reason the seller must
swear is BECAUSE ALL THOSE REQUIRED BY THE TORAH TO SWEAR
RoYn XY) PYaw) — SWEAR AND DO NOT PAY.™  axp 13 13y
— These are THE WORDS OF R’ MEIRSY  pvinix omsm — BuT
THE SAGES SAY:  ntwp1pi by &%) ov1ayn by &b Y3V PR — WE
DONOT SWEAR WITH REGARD TO SLAVES OR WITH REGARD TO REAL
PROPERTIES 5%

The Gemara now articulates its proof from the Baraisa:
T'Y2%3 139 70 1277 Y930 1% — From the fact that the Sages
responded to R’ Meir, “We do not swear. . . with regard to real
properties,” is it not implied that R’ Meir holds that we do
swear with regard to real property?is

The Gemara rejects this proof:

'}pn — From what evidence do you draw such a conclusion?
™2 Mgy owy Rn%7 — Perhaps [the Sages] made a “just as”
response to [R’ Meir], as follows: NIYRIR3 1% Mty v vn —
Just as you concede to us re ing real properties (i.e. that
they cannot be the subject of an oath), o"73u3 M Y iR —
concede to us also regarding slaves — that they, too, cannot be
the subject of an oath. According to thi interpretation of the
Sages’ response, the Baraisa does not indicate that R’ Meir holds
that we swear with regard to real prope
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The Gemara now proceeds to
tion of the Mishnah by demon
view we do not swear regardin
v1n — You should know th,
taken in litigation involvi real prope
learned in a Mishnah:34 MK i 1y . 5
YRR N YRR 1AW oy SOME TH,
they are attached to the ground) Byy
with respect to the law of oathg, i
THE SAGES DO NOT AGREE WITH HIv.
7% "MIeR NiNYe 0 — If one
cieibiad i n‘:mm
THE OTHER [PARTY] SAYS, “THERE WERE onyy Fvg, o
anma — R’ MEIR OBLIGATES the defendant ¢, take a: A
partial admission to support his claim, ok mn;m%“’
THE SAGES SAY:  Yp7R3 N¥1 ™17 vpph 2y by B
ATTACHED TO LAND IS treated AS LAND, and g the dem

refute Ray gp:
strating tha.t, inl(?:l:ss’-i
at B’ Meiy holdg ’

Oathy
Ty _ ey

exempt from swearing,

The Gemara clarifies the dispute:
RP 792 91 127 Ky ~ And R’ Yose bar Chaning said:
NI KN YD NI — At issue between [R’ '
Sages] is whether grapes that are re
classified as land or as movable Pro

perty. 3 :
%57 — For one master (i.e. R’ Meir) holds that [such grane.

are regarded as already harvested and are therefore classifiog s
movable property; hence, R’ Meir requires the defendant to syesr
vis-a-vis the grapes, T MY 1D 1230 1 - And the ofher
master (i.e. the Sages) holds that [such grapes) are ngt
regarded as already harvested; hence, since they classify even the
grapes as land, the Sages excuse the defendant from swearing R
Yose bar Chanina thus teaches that R’ Meir sanctions an cath
only because he classifies ready-for-harvest fruit as movable
Property; from this we can derive that with regard to unripe fruit,
and certainly land §

tself, R’ Meir admits that a defendant is
exempt from swearing,

. Hence, Rav Sheishess’ interl?wmﬁm
which would have required stating that in R’ Meir's view ol
are taken also regarding land, is conclusively refuted. - ? -

; on the contrary, it The Gemara revives R’ Hoshaya’s interpretation by resolvi’
: ya's interpre

sugg’ests.tlfe reverse. Hence, the Baraisa offers no definitive proof  the difficulty Previously posed against it: by
of R’ Meir’s position. KWW 217 nhwh X9 — Rather, in truth the Mishnahis®

A NOTES
26. This Baraisa parallels our Mishnah, presentip, Vi ; in order to axeo?

. , g all the varigug 31 i ust swear in 0

a}rlgum.ants between a plaintiff and a defendant but inserting them allin himRaeltM fi:mma;nﬁt:n fi :h:t:f;x]:i:;:o th:“t:uyer) both the alf
iﬁﬁ:ﬁ’:ﬁﬁe who exchanges a cow for a donkey (the very first, case of  the slave chilg e oaly 8

) : o ¢ himsell O™
27. As in our Mishnah, the cage js that the oth, i . 32. According to the Sages, the seller swears to e:_;empagmdwmsh
sTwea: and cannot do so, and so he must pay, Albe‘:;;m;,spz%‘:;:‘:‘h?; the case of the calf, which is movable property. With

anna maintains that the * child, however

certain” claim ig superior (see Rityq et al)
28. The Gemara will explain thig ruling as it dig th rulin, in
the Mishnah — that it accords with Sumchog, L pas
29. The Gemara below will deseri
admission,

¢ th SWearing, g aa'to i

M paying. The Torah does not require a plaintiffe::msﬂzeah;ngeg
ule, stated in the Mishnah (Shevyos
xodug 22:10, which
wo of them, thas he
ty; and the

Rashi).

Although the aforementioneq Verse speci
5 pecifically conee .
z]amthsoath’ the Gemara extends its teachin g toihe othr;-s o Eatod

» they would rule that no oath is taken.

33. Since neither case of the Baraisa involved real s
mention of it is comprehensible only if their intentio

what they knew to be R’ Meir’s position on the matter: o
34. Shevuos 42h, refutsi®® .
35. See Tosafos and Ritva, who argue whether ttt];es sta“msni;
Rav Sheishesg’ interpretation can be derived'fl"ﬁflmdr-s "iew:;p
the Mishnah (which seemingly implies that in R ether 18 %5
are mot taken in litigation involving land), or Wh 1g clarii®
tion can be drawn only from R’ Yose bar C b
cited below, '

o, I

38. The plaintiff now demands payment for ﬂ?e or that heaﬂw
that the custodian ruined them through negligenc®

picked the grap

es himself (Yad Ramah to Sﬂ“wrmheylwﬂﬁ ﬂ“.hﬂg;
37. Le. that are nearly ready to be harvested, for ift would 5‘%“
receiving nourishment from the ground the grapes
regarded as de

5 le P""pﬁfij
tached, and thus classified as movab
Cf Tﬂsafos MKy

the So8%
ediEP”’"
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understood according to the interpretation of R’ Hoshaya,®
'PRY 77 X1Wp T — and as for that which was difficult for you to

fathom — i.e. why does the Tanna come to teach us once again the
law of “subjection”?1 — LYK — it was necessary to state
that law in our case as well, and so his teaching is not superfluous.

RImK 0y K35 — For it would have occurred to you .thx%t I
might say 7733 73y N3 - that a slave’s garment is like
the slave himself, "7 113 M1 *Mmy — and that a field’s
sheaves are like the field itself,*" and so it would be impossible
to devolve an oath regarding the slave or the field. 1?2 vown xp
— [The Tanna] thus teaches us to regard a slave and his
garment, or the field and its sheaves, as separate sale items,
thereby allowing for the devolvement of an oath vis-a-vis the slave

or field itself. With this resolution of the difficulty, the Gemara
adopts R’ Hoshaya’s interpretation of the Mishnah, and concludes
its discussion thereof “t

The Gemara revisits a Baraisa that it quoted in its discussion of
Rav Sheishess’ interpretation. The Baraisa had stated in part:

TIPONK K Y — If one sells his Canaanite slavewoman and she
gives birth. . . and THIS ONE sAYs, “1 Do NOT ENOW whether she
gave birth in my domain,” YTV 1K 1IN N — AND THAT other

ONE also SAYS, “I DO NOT KNOW,” PSM — THEY DIVIDE the
value of the offspring,

The Gemara asks:
M K3 — Whose ruling is this, that the value of the disputed

Mishnaf ©yyb vom 13ma - If one sells his olive trees for their

them down immediately,
less than a quarter-log per se’ah, '

se‘ah, o7 MKy -

and this one (i.e. the purchaser) .
ismine,” nb7awx mix N — while that one (i.e. the seller) claims, “My land produced the crop, and so it is
y divide the olive crop, since, in fact, both

mine,”™  319i5m — the

instrumental in producing it. (50!

CHAPTER EIGHT

TR% N nine sy -
oo ya by hx g
trees.* nxph nayan wwy - If, however, [the trees] prod

BAVA METZIA

offspring is divided? MR K S

Tanna Sumchos, who saig: "PYin Phos 1:‘ls the u,

erty whose disposition lies i doubt ia“di;idvma N fﬂfthe
KD X — If that is so, say the lagt case of by the litiphl’
MW MK M — If in the Same cgge e 8ty

certainty, “The mother gave birth N mm;l:; ONE, :‘;1
is mine,”  1mwqa MK MM ~ AND THAY o1 " Ad g gh o b
with certainty, “She gave birth N my DO

mine,” I Y N30T Y — gy L0

THE SELpp the g
THAT [THE MOTHER] GAVE BIRTH whjle still IN mg
offspring is his.

e
TRET KA A Ny - B,I:f A g
Rabbah bar Rav Huna, who said,

Y b Bty
™M — “Yes, Sumchos said his Mjngjzv:nnii:m“ "’5"5 |\
tainly” and “certainly” (j.e. where each litigant jg E:Benﬁ: ‘ter,
his claim, which s the case here in the Baraise) T 0
— why should the seller be required to swear? R'l-;!z‘,m-ﬁ‘
If the Baraisa reflects Sumchog’ Opinion, it shoylg hgvz -
“They divide the value of the contested offspring e _ 9.

The Gemara responds:
RONTINT 7P KIKT K30 via
that where there is a Biblic
swear,""l the contested prop

M0 i1TM ~ Sumchog COnceqe
al oath that one litigant myg

erty is not divided 4 b o
R3772 — And, further, this is not a heilach, situation, for the
Baraisa speaks of where after the sale was transacted [the seller|
cut off [the slavewoman'’s) hand, in a

ccordance with the
explanation of Rava, cited by the Gemara above !

wood“® but the purchaser did not chop
and [the trees] subsequently produced
— these olives belong to the owner of the olive
uced olives that yielded a quarter-log or more per
claims, “My olive trees produced the crop, and so it

the purchaser’s trees and the seller’s land were

38. According to R’ Hosha

NOTES takenly
ya, the Mishnah teaches a case where the 45, [Since the mutilated slavewoman does not stand ready tobe
buyer claims from the seller a large slave with his garment, while the
seller admits to selling a small slaye

with his garment, and also the case
where the buyer claims a large field with its sheaves, while the seller
admits to a small field with its sheaves (gee note 4 above).
39. See note 11 ahove,

40. 1t is possible to conceive of slave and
wear] or a field and itg

sheaves [which it inevita]
entity. Accordingly, the

re would be no oath regarding the movable
property (t:.he garment or the sheaves), since its identity would be
subsumed into that of the do or field. Hence, the possibility

_ minant slave
;{asdfel,"’;)lvmg an oath regarding the latter would be eliminated (see
L).

42. See ahove, 100a notes 27 and 28.

43. Such as here, where the buyer claims that h

e bought th,
and her child as one entity, and the seller adm; ghtthe slavewoman
woman. Since the seller admits tg

take an oath of partia] admission (Rashi,

the buyer, inasmuch as she no longer resembles th_at_whctl:atth]:eﬁ
admits to selling, the seller's admission is an_aduﬂs&ﬂl};ch g
money, which is not heilach .] Hence, since thisis not a hei e

and — further — since the Tanna of the Baraisa adopts tt.h e
R’ Meir (who holds that Biblical oaths are imposed when

. to
of slaves is at issue), the Baraisa properly obligates the seller
oath of partial admission (Rashi).

e

em for use

46. [The trees produced little] and so the owner s:lti :':t downa ™

firewood (Rashi). Although the Torah prohibits on Iy when
tree (Deuteronomy 20:19), that stricture does not apply ¥

™
its fruit
yield is so deficient that its wood is worth more than

Kamma 92a).

o
. that 85
inferior i
47. That is, the trees produced olives that were s0 infen% % pysh

ue) of O ‘o
of them yielded not even a quarter-log '(:ell:lte;?;r pla“tmg:::ﬂ’
Alternatively, the olives growing in a field suit rodu oot oSO
of barley (an area measuring 50 x 50 amos) Igabbeinu Y nmatlff
quarter-kav of oil (see Rabbeinu Cflﬂ""’ml’ il s
Meiri). [The contemporary equivalencies of theauarter-"’g b
of dispute. According to the various opinions, 8 qm-ts.l ;
3 to 5.3 ounces; a kav from about 1.5 to 2.65 qu the lsnduwrumdjd“
48. The reason the olives could possibly belong t?l he Preﬁ“msh
a case is because when he sold the trees for woo ¢ to hi
with the intention that any fruit would a::r;mum
below). The Gemara will explain under wh of the tree gﬂ"ﬂh
the olives in this case belong to the purchaser 1

. eeded ;
49. The seller argues that since the nﬂ“m’.’m;ffﬁea to t® e
of the olives was provided by his land, he is s N0 rels gheft
50. This ruling accords with all opinions. It bfmis oase B
Sumchos’ opinion, for there is no uncertainty

o
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;s T 7in% DInN — and deposit,
bUsb &) - Ifariver carried off one’s olive trees  Y7'30 MW N7 Dy Posited th
of 'l:is';:i:gbor’s field (and the neighbor allowed them tol ren}am there),®™ 1573 yny Sk M-
claims, “My olive trees produced the crop, and so it is me,’ 77 WK ik M - while
neighbor) claims, “My land produced the crop, and so it is mine,” 39 — they divide the oliv
the trees and the land were instrumental in producing it."

Gemara The Gemara analyzes the first case of the Mish-

nah, wherein the Tanna distinguished between a
crop that produces less than a quarter-log of oil per se’zh and one
that produces a quarter-log or more: "7 ¥3%1 — What, exactly,
is the case? 1nY%xY yip mYy xy 1% — If the Mishnah speaks of
where [the seller] of the trees had originally said to [the
purchaser], “Chop them down immediately,” ning ¥'ox
Y127 S¥a% m) myraam — then even if the trees subsequently
produced olives that yielded less than a quarter-log of oil per
se’ah, the olives should belong to the owner of the land (i.e. the
seller).®! Why, then, does the Tanna rule that they belong to the
purchaser? yip mw3ay nok by mb Ky ' — And if [the
seller] had originally said to [the purchaser], “Chop them
down whenever you like,” minn 5% my nayra 190K — then
even if the trees subsequently produced olives that yielded a
quarter-log or more of oil per se’ah, the olives should belong to
the owner of the olive [trees] (i.e. the purchaser).®! Why, then,

party argues why the crop should belong to hj
Eh;«;oil;a) Positively states that the crop baﬁmga t;n i:
old]).

CHAPTER EIGHT
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emi“helhidgt
an ne

th
e crop! Billue bﬂt]:

that one

does the Tanna rule that in such a cage tho dliveg e
The Gemara clarifies the circumstanceg of the 2re dividg,
case: Inaly'y firgt
XMy XY — The Mishnah'’s ruling is no

t needeq ;
Xpnp M7 0KT — where [the seller] sp')keexgp [tllljIl o
chaser]® without specifying when he wisheq 1. . P&

moved, YEIK VIR KT NWRIMM NN — ang gy, T
teaching us that people are not particular aboyt Tece; o :
share of olives that yield less than g -
se'ah,®  wypx vibp N — but People are partieylg, *
receiving their share of olives that do yield a quarter-log of il per
se’ah. Hence, the Tanna awards the first type of olives to the new
owner of the trees, and rules that the second type must be divigej

The Gemara appends a clarification to the above discussion;
M2 13 1WRY 37 My — R’ Shimon ben Pazi®" gaig; nyay
1MmEY — And the “quarter-log” reckoning that they -
tioned in the Mishnah

the iy

the 1%
- emuch 8 9% e
wishes to utilize and profit from his land. Thus, is enti w;ll i
do derive nourishment from his land] the seller hba, cited P o
olives (see Rambam, Hil. Shecheinim 4:11; cf. Ras case the -
Mishneh ibid., who rules that even in such 8 "
Purchaser evenly divide the entire crop). - the right w
84. Since, in essence, the seller ceded to the P e
his field. - petres ™
55. Le. he told the purchaser that he was selling ™ o
. oht

wood, s
ives

5?‘ Si}“!e such olives are so inferior, the seller ¥&! o

hmfa.lrshareofthecrop. inthete’ﬁ

57. The words “R’ Shimon ben Lakish” appears
Rosh (Mesoras HaShas).

ai®
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ense of picking and  field.®  ypqpa byah Y27 whHW kY bak — However, after

.. oxclusive okt 8XE the initial three- i ; '
s es g year period all the fruit belongs to the owner of ||
e ,:EMN the land, ™% “nx7 — for he can say to [the owner of the .
o™ ihe . treesl: w3 XK R — “If L had planted new trees immediately !
o padsted oFF ONE'S OLIVETREES and  after the flood," = mia mf jpans myg kb m why oy -

1he M g A mv'lfint of his neighbor’s field . ... they divide would I not b? g the entire [crop] after three years, since
o -.::ld ﬁsm in the mi%® t;'he or i‘;h pmh“""?"”: “";“l;i have lapsed? Having allowed the olive |

At . —_— rees to remain instead, I am therefor i % 2 '

'ﬁjivﬂ aroP clarifies e nﬂl_;lrii gaid in the name of Reish crop.”® Sresiiind. Yy Rl ety

i

e e[,‘e]ﬂﬂfa o mK a0 K — They did not teach that The Gemara rejects this reasoning:

i
Pl I'_‘:"‘ : ;-!g?g!’t’l:e " lives only when [the trees] were 2 K — But let [the owner] of the trees say to [the
I)’Sk W st divi eds ® fearth,” whw 7nx? — and only neighbor] in rebuttal: nywvl nx1x — “If you had planted new
me'“'ffwim . sed from the time of their deposit in the  trees immediately after the flood, n7ax My X% WHw qiny -
% ars had lap bys Y 537 why 7ina Y3x —  within the first three years you would not have eaten any fruit,

three Y ’ % : B
o B0 1 n;_::‘s?t years of their deposit all the since the orlah prohibition would be in effect. nYax xp xnwn
hree mb qnxa — for  RTID K3bs — Now, however, during the initial three-year period
&H“M i neighbor], I m why N3 NYL) DK K following the deposit of the trees — you have eaten half of the
Lon tol had planted new trees immediately after the crops with me, and therefore I should be entitled to share in the
o “If you been permitted to eat their fruit within  future crops as welll = ? —
" gould you have
The Gemara refutes the rebuttal:

food, ¥ s

o st three yr:‘i’r - ots this reasoning: m mx7 Dwn — The trees’ owner’s argument is not compelling,

TheGﬂ”i”But let [the neighbor] say to [the owner] in because [the neighbor] can say to him in reply, W3 KSR —
7 «If I had planted new trees immedi- “If I had planted my own trees, »wp ma — they would be

. WPl KIKOR —
utal: "V o MY KI9TER M wbw TnxY — after slender saplings, which cast no shadows, X5 WMnInn KW

the ﬂDOﬂ;
ﬂ ﬁ;l would be eating the entire [crop], since theorlah  Xp7M — and I would have sown beneath them seeds for beets
oibton would have lapsed. XT3 xabe nbaNp xnwa — and greens.” For that reason 1 am entitled to half the produce
will eat half of all future crops with me.”®  during the first three years.”

Now, however, youl

The Gemara offers a different interpretation of the Mishnah: The Gemara presents a related ruling:
mhur) 1% P37 KK 13 KK — Rather, when Ravin came to X3 — [A Tanna) taught in a Baraisa: vt »noy aa mx —
Jaylonia from Eretz Yisrael he reported in the name of Reish  If THAT ONE'"! SAID to the neighbor, “I AM TAKING back MY OLIVE
lakish: ypwama Mpyaw Kox XY — They did not teach TREES,” 19 ]Wnit 'K — WEPAY NO ATTENTION TO HIM (i.e. we do
tit the litigants must divide the olives except when [the trees] not allow him to retrieve his trees).!"
wre uprooted with their clods of earth, whw qin31 — and  The Gemara asks:
olywithin the first three years of their deposit in the neighbor’s  xnyu yxn — What is the reason for the Baraisa’s ruling?

Ll g NOTES

wt‘uif;: me‘:{;i;‘?l? [Leélf;o ascertain whether or not.aquart'er-log time would grow and bear fruit comparable to that produced by the
Wesing (Raghi) is reckoned after deducting the cost of picking  owner’s olive trees. Since he chose instead to allow the olive trees to

L6, with the it .f _ _ remain on his land, he was thereby ceding to the owner half of all future

lisge of earth in which they were rooted, and which are ~ Crops following the initial three-year period, and he obviously did so in

Enough i : hims
memmw the trees if need be, Under these circumstances  order to secure for himself half of i gl s ner
;&Mhiﬁon of orie;i]egal status of ““old trees,” and are exempt from

(Leviticus 19:23), which prohibits the fruit of nonetheless chose not to retrieve his trees,

. or the £
Yy Orla 1.3 ‘m three years of a tree’s growth (Rashi, citing trees’ owner indeed agreed to divide the produce of the first three years

|
period. Since this clearly was the neighbor’s intent and since the owner | \ \
we can presume that the i)

Aoy i :3) . ,I
Ui g 8 to Tosafos, th (Tosafos; see Maharsha). Hence, Ulla’s interpretation of the Mishnah | tz.‘.l
iy e 1y, e Gemara mentions clods only because of s xefuted. ol
fatly € first thre ah and to the disposition of the olives 6. The presence of the clods wards off the orlah prohibition (see note 2 | -1'1

;] Yearg f .
8. Accord: 8 following the flood, as the Gemara pres-  ahove) and allows both parties to partake of the olives.

le o
s arg : to Ramp : Al
g Mentioneq am (Hil. Shecheinim 4:10), however, 7. Le. after ordering the removal of the olive trees from his property.

"% ) e
Wit Owg th ,PFlIllarﬂy becausa Lo . A 4
oy the € treeg ool i gl e 8. Ravin maintains that after three years, when the crop would have .l |

%r clodg he w, Owner to retain any rights i i
M"eh :1;? Hagﬂhosogjsotota]ly forfeit the frﬂi?g? th;-t:'.rz: ::;e 13?5’ been permitted regardless, it indeed belongs totally to the owner of the
al.i‘dthe b "e; see also Maggid Mishneh and Kessef land. During the three years of prohibition, when both parties are \
uh"‘r*”-it ighbor plan contributing to the fruits’ growth and attaining permmabﬂ*ty for
g, ted new ¢ consumption, it is logical to say that they split the produce (see Nimukei \

Yosef).

the owner of the tr i 9. Since saplings do not block the sunlight, the naighhior ciuld ave \
e trees with any P and still profited from his land during the three years .

[m :ﬂle. the clug: Permyj rees immediately following the flood,

tted to pj
Ceage Pl‘uvidjnh;m after three years. Hence, as of

bop ang
Ttha %[fashg)_ SE:O he mygt

Dy Rashp begin dividing the olives with the planted new trees !
“’w,?ﬁgtheﬁm % Who explaing the neighbor’s claim i:t: of the orlah prohibition. Since instead he allowed the olive trees to \
HJ""ej chat exet three Years afo remain on his property, he is entitled to half of their produce. |
Ol - encg Dt the ¢ T the flood it is only the owner's clods ~ 10. Le. the owner of the olive trees that were carried away by the flood.

by, (Rogy > 2 ol ees frg
5. Ught (3R, o, VES that M the orlah prohibition (see note 2  11. Rather, the trees must be left in the neighbor’s field, even though

t t Be P Erg .
gy "e]i]at the “ﬂilg?}l]?a’ Who e:pc::jnn?g that peﬁ_"d rightfully belong  the owner will lose his right to share their produce after three years.
pufchghbor tan oF has rights why at this point the Gemara The neighbor must, of course, compensate the owner for the trees.
- d play € that jmp, ; Since they are fruit-bearing, it is insufficient to pay him their value as
ted in enmemm? after the flood he could firewood; rather, compensation is reckoned at the value of the trees if
Ve saplings, which in three years’ sold for replanting (Tosafos).
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Moo —
rs: i ORIV YO W .
Ge,gar-" au;:v;w P s:::]ing the Land of Israel."?
rtance @
i id: 1A RMI¥ K] M3 - Ina
";’, Yirmiy“h::eed to explain the reason for the
.. g gred

o "Jﬂ i (unrelated) ruling whose ratio-
Gema™ cessary 10 St‘c‘::ffml Mishnah: iK™ —
it dee';:fe'l‘esmed the""ln u:,:ux mw bapgpa — If ONE
W - . v T nu'l m;\ GENTILE, {9 |ni) "wyn
T 1l the field’s produce AND then GIVETO
5 65t T e |
.5 M,hiseﬂmw analyze R’ Yehudah's ruling:
fﬂi Gemnfa lating this ru]mg' [the scholars] lnl:tlauy
1119_ en wntemP“m:K 1w 'xn — What is the meaning of
e T eld located in the Land of Israel.
NG FobE — And why did they call it “an
al o 77 Y7 ol — Because it is a field
et T g apEn Py BTN TP
,wﬂ“lﬁel ally promised 0 Abraham, Isaac and Jacob, the
Mwasmg; Jowish people. 13921 — And the scholars also
¥R Yehudah] held X797 Y23 ™33 i P
ke +» — that a gentile does not have ownership in
wp e P:Im ol to exempt its produce from the tithing
' om wyaminp Y3pmy — and that therefore a share-
slgations, treat.ed i t]:us case like a tenant-farmer,"” in the
mm Aain 2 — Just as a tenant-farmer, 13
TR Y — whether [the leased field] produces the fixed

liellnd

CHAPTER EIGHT

amount of fruit or whether it does no
obligated to pay the owner,

therefore required to tithe the
owner] his due,

pays his debt,?"
sharecropper is to be considered like
debt;”™! 19 1ty wyn — therefore,
crop and then give to [the owner] his portion.

BAVA METZIA 101a

t produce that amount, is
™2 1M WY w3 — and is
entire crop and then give to [the
"7 N3N 8 127 — for he is like one who

"7 NN ¥ 3wy bapn n% — so, too, a
one who is paying his
he must tithe the entire

The scholars’ interpretation of R’ Yehudah'’s ruling was based

in part on the assumption that he held that non-Jewish ownership
of land in Eretz Yisrael does not nullify its sanctity, so that its
produce is Biblically subject to all the tithing requirements. The
Gemara now challenges that assumption:

89 21 K372 271 MY mKr — Rav Kahana said to Rav Pappi,
™1 217 A% "MK — and some say that [Rav Kahana's
question] was posed to Rav Zevid:

Run7 X7 K98 — But
regarding that which was taught in a Baraisa — am o

TRIX — R’ YEHUDAH SAYS: ™3] p'¥mn »niax e Sapna — If

ONE LEASES"”? AN ANCESTRAL FIELD FROM A FOREIGN OPPRES-
SOR,™ 1% Inty "yn — HE MUST first TITHE all the field’s

produce AND then GIVE TO [THE OPPRESSOR] his entire share —

P'¥n RN k2 — why does R’ Yehudah mention specifically an
oppressor? M ¥n px 190X — Even if the gentile landlord is
not an oppressor, but is a rightful purchaser of the field, the
sharecropper should also be required to tithe the entire crop — if
indeed R’ Yehudah maintains that non-Jewish ownership does
not nullify the sanctity of the land!® — ? —

The Gemara thus reinterprets R’ Yehudah’s ruling in the
Mishnah:

obiyh xbx — Rather, in truth, R’ Yehudah’s ruling in the

NOTES

2 The Baraisa’s ruling applies only if the transplanted trees had
drady taken root in the neighbor’s land. The Sages feared that even if
e owner would replant them in his own field, the neighbor’s field,
fm which the trees were taken, would remain barren and unculti-
viied (Nimuckei Yosef).

I} Had R’ Yochanan not explained it, we would not have derived it
Igally (Rashi). Rather, we would have thought that the owner is

similar obligations (e.g. terumah and bikkurim) [see Rashi to Gittin 47a
p 1'kw 1), See also Tosafos mnao n+1, and Rishonim.

19. L.e. he is treated not as one who owns only a fixed portion of the crop
(a mekabel, sharecropper), but as one (a chocheir, tenant-farmer) who
essentially owns the entire crop and has agreed to pay the owner a fixed

amount of produce annually regardless of whether or not the land yields
that amount (see Rashi).

mhﬁ::ug::‘mf IL’; ftﬁsls because the qelghl;’otll"n would 90, Since the tenant-farmer essentially owns the entire crop (see
b veskened its Hbo. oy e'd, since its nurturing of the trees  ,ravigus note), he is obligated to tithe the entire crop. If he pays the
— Cmeq;enmmhm (see Rashi below, 101b XOTS BWR 1T owner before tithing, his payment will be Biblical tevel — produce from
mﬂf&'ethisrtge'izsj wog(_l;mve applied the prohibition even  hich forumah and maaser must be separated; and if he gives the
N B mukei Yosef: Ritva). owner, for example, 50 pre-tithed bushels, he is using terumah and
[ D TR A maaser to pay his debt of 50 bushels (see Tosafos, Ritva).

21. By rights the sharecropper should not be required to tithe th:e
ishnah and the discussion to foll owner’s portion of the crop, since he is not paying a “debt,” but is
of which there are hasicall; ts,,“(; merely giving the owner what is his. However, in the Mishnah’s case,
cropping — a type of lease under ~ Since R’ Yehudah maintains that the tithing obligation for the entire
T f the ot PPer (177, kablan, or 73, mekabel) must give the field is Biblical (inasmuch as he holds that the gentile’s ownership of
b g @ na bercentage of the crop (e.g. a half, a thirdora  the field does not nullify its sanctity [see note 18 above]), he applies the
:J"d‘rwhichthe g, chachirys, tenant-farming — a type of lease Biblical ruling of a tenant-farmer (chocheir) to a shal_'empl_ner (who
Mduge) the :::;t‘fﬁf'mer (3im, chocheir) pays a fixed fee (usually would not have to tithe, since he is giving the owner hls pomun) on a
M%ﬁ; o Pays the fixed fee in money, he is called  Rabbinic level. [Were even a tenant-farmer only Rabbinically obligated

iy of uction tq Chapter 9 for elaboration]. R’ totithe the owner’s due, R’ Yehudah would not require a sharecropper

L‘eﬁ:ﬂ‘ aper*“::ei?:hiype of farmer — 4 sharecropper (ﬂw;c]nbel), to do so (Tosafos mnao =1, Ritva et al.).]

Ejér%-m 1 7P, with the rest owned by the owner of ~ 22. Le. he leases it as a sharecropper, to receive a fixed percentage of the
4 P8, if the o . crop.

i &m.u L] en; 5 . -

&“F&m\:n ted tg 99 bus:re field yielded 100 bushels and its various 23, In the Baraisa’s case, the non-Jewish landlord came into possession
hingg T the g5 the Jo

. W must g . . i s urchasing it.
r:ﬁ sffllar:t:re h:"ﬂp i8 evenly g ust give the gentile 50 bushels  of the field by illegally seizing it, not by p Ing 1
s

U lloweq ¢, tith‘:ded) and retains only 28 bushels 24. Rav Kahana’s challenge is based on the principle that land cannot
; SQHQW) Ushels ang be le&ﬂnl,_y his own portion, the Jew be stolen (Sukkah 30b, 31a; Bava Kamma 95a). Hence, an oppressor
U tis'f'ﬂm ‘ With 39 — a difference of 11 does not acquire legal title to real property. Rav Kahana therefore
Vg e t:rt:e fact that g’ Yeh questioned why R’ Yehudah specified that a non-Jewish OpPressor, who
\d'lh&* s ﬁehip’ th Scholarg dedudah Tequired the sharecropper to  does not own the field, cannot nullify its sanctity. According to the
s Dro;n Eret, Yisraeleduced that he held that a non-Jew’s  scholars’ understanding of his position, R’ Yehudah should have taught

= not bnes not nullify its sanctity, for if it ~ the more novel ruling that every gentile — i.e. even a rightful purchaser _

© Biblically subject to tithing or  — cannot do so (Ritva). \
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: ally  YIR3 I TR W2
‘nijon that usu o

pe of the opina entile has ow?xen:slnp in th:-e Lm;:il]

o o " bx W'~ e from the tithing obligations.
e 0™ y‘i’:;em e r(ﬂl even if R’ Yehudah were to hold th.at
[sl'f*“"l ‘ogbaiﬁ?‘ An rship in Eretz Yisrael to exempt its
o™ g have OV ations, in which case & tenant-
e &0 (HISnE to tithe the entire crop, still an
like a tenant-farmer, and

-

t
m B opligated 0 B
e perisHOLIFRT ired to tithe the entire
9% " parecrOPPE L inically required tO _
l,,dmﬂoffe s not ever wp — And what, then, is the meaning of
0 o I ping g — It s literally his an-
“ﬂf@ssﬁ“‘ Ilj[ishn'ai'l speaks of where the non-Jew seized
W alfields T thihe <harecropper’s forefathers. X M
ﬁ,m]nwfﬂuy ff::d ‘4 is only a sharecropper such as he that the

£ vy — for they were certain

o T mby K320
ﬁﬁisv"““h’ﬁ’m;;f doar tohim, 72 93pn 11 MY — he
ince [the 11 added cost of tithing the owner’s portion and go
kb KpYYT WK Yax — However, the Rabbis
L é an ordinary person, for tl}ey realized that an
tithing cost would deter him from leasing the field.
ki,, o — But for what reason did the
hﬁb?su ' lize [this onel, the sharecropper who leases his
acestral field? What sin did he commit that makes him deserving

of a penalty? _
The Gemara explains: .
el R’ Yochanan said: 113 173 NXqnW Y13 — I.n
imh, this sharecropper committed no sin, but the Rabbis
inposed an extra tithing obligation upon him so that [the field]

vill become firmly possessed in his hand.?"
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The Gemara comments:
MR 37 MR — R’ Yirmiyah said: n3y x3myxyma —Ina

casg like this, there is a great need to explain the reason for the
ruling.

The Gemara discusses a different case of one person’s trees in
another’s field:
wnanx — It has been stated: 5w aypy 11030 M1 % TI0
nw3 — Regarding one who went down into his fellow’s field
and planted trees there without the landowner’s consent,
27 MK — Ravsaid: nyinnna by 1 17 oy — They evaluate
for him his expenses and the value of his improvements, and he
has the lower hand.”®! =px Sxmys — But Shmuel said:
mywish s (MY i o7 e ik — We estimate how
much money a person would want to give for someone to plant
trees in this field,®™ and it is this amount that the planter is
compensated. NgB 37 7% — In reference to these two rulings
Rav Pappa said: 395 X9} — And [Rav and Shmuel] are not
arguing; YWY MY TIw3 12 — rather, here Shmuel speaks
of a field that is ready for planting trees,” APKY A7Y3 1X2
b iy — and here Rav speaks of a field that is not ready for
planting trees.

The Gemara explains how Rav’s opinion was ascertained:
Snmx wimp3 18D 277 ki) — And this opinion of Ravi*® was not
stated explicitly; nIx K99an Kpx — rather, it was stated
implicitly during a judicial proceeding Rav conducted. RINI7
297 mmpy xnx7 — For it once happened that a certain
landowner came before Rav for judgment,™ D by mb mr
mYy — and [Rav] said to him somewhat ambiguously, “Go
evaluate for [the plaintiff] his expenses and the value of his

NOTES

%, Hence, since even a tenant-farmer is only Rabbinically obligated to
tithe the entire crop, R’ Yehudah would not ordinarily require a
starecropper to do so as well (see note 21 above). [The Gemara will
pesently explain that R’ Yehudah's ruling in the Mishnah refers to a
specific case of sharecropper. See, however, note 27 below.]

ips'l[ice d?: sharecioppe"r does not own the landowner's share of the
b mel:l fs.not" pay” it to the latter (as does a tenant-farmer) —
'hﬁpays!hlggl;s; it to him]. Hence, he cannot be regarded as one
bl tue'_t with tevel, and so he is not required — even Rab-
b, tithe the landowner’s portion (Rashi). See following

Our elucidati
“uds i‘:f:gn of the Gemara has followed Rashi, who understands
%inion helg pper is not like a tenant-farmer’’ as a second possible
Vet 14 by the Mishnah [Gilyon H : s
m 82b; see Rosh’ lyon HaShas cites a similar case in
beonding ¢ Tosafos ( s commentary there 7o %o px wm Al
Eouwofthem "Uﬂegt,dz;tor imap 77), however, the phrase is the
mjﬂ:nw]e_w‘g ownership oi?I:;l]:nt’ and the Gemqra is stating: Because
b ?bhﬂﬂtium;, R e field ex_empts its produce from the
&€ hengg pe nant-farmer is only Rabbinically obligated

Yeh i
n PPer (see gl ;?;Z‘)“”Ould not similarly obligate an ordinary

bhis 1
iy eckoned tha
hme”ﬂﬂ burdeng, that eventually the added tithing would

Il tg 1. om,
Vi it Sufﬁci:nft;ogulhe S oo, e he'wlil e
My, firm, 0 dew; e ds to purchase the field himself, thus
AL P — m‘:::hlp (Rashi, who understands i3 to mean
Ram,(?nn nanel, oitaq in ’ng}oi‘;‘d possessed; cf. interpretation of
Ity ifg ‘A1 poing g .
du;“-he 'gl:it""fhﬂao e:;;:; the following difficulty: What does it
N g thg Ohligatiﬂns? Ifisel{l Eretz Yisrael to exempt its produce
Eb"’ﬁtr;f iy OWner s g ge::flerpret the Mishnah as the Baraisa
Ry "OPer 1o A DPressor do, e oppressor (see Rashi) — then it
8 ot § not have ownership! Hence, if a
By i er ig nﬂ:adtotit : egl’-;?t-farmfar, the former should be
g [_:r in the [Teateq Jijq a a gentile has no ownership but a
™ Roghs, 25€ of an o tenant-farmer, why does the ruling
§ Opinjon) thsl:tpfﬁss"r? Ramban and Ran therefore
e Gemara is stating that here it is

irrelevant whether or not a gentile has ownership — because the ruling
here is a special Rabbinic decree in the case of an actual ancestral field,
and a sharecropper is not treated like a tenant-farmer because here
certainly the gentile has no ownership. The reason the case concerns an
oppression, Ran adds, is because even if we held that a gentile has no
ownership and that a sharecropper is not treated like a tenant-farmer,
the decree would apply only to an oppressor, who presumably will offer
a better price to the sharecropper when the latter offers to buy the field.
See Ramban, Ran, Ba’al HaMaor, Milchamos and Raavad for other
interpretations of our Gemara.

28. Had R’ Yochanan not explained it, we would not have derived it on
our own (see Rashi above a1 o™y i11).

29. That is, he is paid the lower amount. Thus, if his expenses exceed
the value of his improvements to the land, he is compensated according
to the latter figure. Conversely, if the value of the improvements
exceeds his expenses, he is reimbursed only for his expenses (Rashi).
Regarding whether a worker’s wages are included in “expenses,” see
Tos. Yom Tov to Bava Kamma 9:4.

30. That is, we ascertain the wages that other local gardeners are

customarily paid for this type of work, so that according to Shmuel the

planter has “the upper hand” (see Rashi below, jryix b A, and

Ritva; of. Baal HaMaor, cited by all Rishonim).

31. Le. it is more suitable for the planting of trees than for the plant-

ing of grain (Rashi). Hence, since when he learned of them, the

owner of the field did not object to the planter’s activities [which

enabled the owner to derive the maximum benefit from his field], it

is as if he consented to them, and for that reason the planter ha.ef

the upper hand with respect to compensation (see Ritva, Nimukei

Yosef).

39, That is, the field is less suitable for the planting of trees than for the

planting of grain. Since the field could have been put to more effective

use, the planter is accorded the lower level of compensation.

33. That the planter has the lower hand if the field was not primarily

suited for what he planted, and the upper hand if it was (see Ritva).

34. He was being sued for compensation by one who entered his

property and planted trees there without permission.

et

e

-q:‘,*_;—’-ﬂ:_'-—
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. x — [The landowner] said
’:5‘:;3: ’tf};e trees he planted, since I
grain.” mb ow S mh s -
wis field was not ready for the planting of
:ned that thelan downer], “Go evaluate for [the
the the value of his improvements, 177
ower hand.”6% x5 m% K
r] said to [Rav] in reply, “I do not
since I want to use my field for
e issued no further directives, effectively
(i gral™ r=s:uit.'37’ mly LM KR AYTAT AN q1of —
g - gthe ante ever removed his trees, and eventually
lagemi;downer] fenced in [the field] and was
s saw the K7 TRYIS nvby Y mx — [Rav] therefore
‘n,,dinﬂ i enclosing the field you have revealed your
: rees grow there is agreeable to you — a.nd
ered it a field that is ready for the planting
have by — Therefore, go evaluate for [the
w7 S0 arily paid for this type of
trees- hat Jocal gardeners are customarily pal h:n o
5:;“:“ oy by 1 — and he has the upper i

ts y[36! Hd;‘”iﬂ
en~" «] do .
"“‘Fﬁ:rin reply? | o planting

. .cusses a related case:
i &mﬂﬁmﬂ: mx331 17730 HW 137 7inG TN
Witk #9 — Regarding one who went down into his fellow’s
1"!’1;3 :abuilt it without [the owner’s] consent % K
ﬁ:::“lﬂlﬂ nyy — and afterward said to [the owner], “I am
uhngback my wood and stones,” ! 15 pymiw K panaaT -
fav Nachman said: We listen to him (i.e. we allow h1m to do
w), opynig PR K nyy 371 — but Rav Sheishess said: We

4o not listen to him (i.e. we do not allow him to dismantle the
buildiug)_ltll

K
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The Gemara challenges Rav Nachman:
v'nm — They objected to Rav Nachman’s ruling from a Baraisa,
which stated: =% bavbn3 13 1R 137 — RABBAN SHIMON BEN
GAMLIEL SAYS: 1% ]'Wniw D"nix '"Rpw N3 — BEIS SHAMMAI SAY
that WE LISTEN TO [THE BUILDER] who wants to dismantle his
building 1% pymiw s v nix S5 n31 — AND BEIS HILLEL SAY
that WEDONOTLISTEN TOHIM. YRRt N33 THKT IR0 37 R —
Shall we say, then, that Rav Nachman ruled in accord with
Beis Shammai, when, in fact, the halachah generally follows Beis
Hillel over Beis Shammai?

The Gemara answers:
Xin k3 ' K7 X — No! [Rav Nachman] held like this
following Tanna, who maintains that Beis Hillel do not argue
with Beis Shammai on this matter, N1n7 — for it was taught
in a Baraisa: 1YY 13 1ivnw 1 737 17 PYRIY — WE LISTEN
TO [THE BUILDER] who wants to dismantle his building — these
are THE WORDS OF R’ SHIMON BEN ELAZAR. %13 12 1iynw 137
7pix — However, RABBAN SHIMON BEN GAMLIEL SAYS: ma
iY yRIY DMRIN XY — BEIS SHAMMAI SAY that WE LISTEN TO
[THE BUILDER] 15 pPyniw Py omnix Y97 nay — AND BEIS
HILLEL SAY that WE DO NOT LISTEN TO HIM. According to R’
Shimon ben Elazar, even Beis Hillel maintain that the builder
may dismantle his building and retrieve his materials, and Rav
Nachman follows the opinion of this Tanna.

The Gemara inquires:
79y n7 '8 — What will be the law in [this matter]? May one
who has improved another’s property without consent later
remove the improvement?

The Gemara decides the law:
Jani *9 qnK APy 121 mK — R’ Yaakov said in the name of R’
Yochanan:

Was :
the o, . attempt; ;
¢ Manting e I:repgamg to ascertain whether the field was ready for

lh . SPecify the cleif:l:]br ::‘he planting of grain. Hence, he did not
R"*va) S reaction ¢ than s level of payment, but waited instead for
% Alt.]] € general declaration of liability (Ramban,
Dlanggy 1y 50 he di

i h'mthe lower pa;: expressly state his reason, Rav awarded the
the o be noy ready fointhl;resumably because the field was deter-
lowey h:%gg that Rav“: 3 t he planted. Hence, it is at this stage of
i o 5, e e i

plam-er CTstandg th ;
. Nory, ally oY removel]:tj the landowner was now demanding that

en :
litleg g, d used fop 41, ph:h.‘ees from the field. Since the field was
Wher 50 (spe Rosh, ting of trees, the landowner is legally
o ®mang ?fnShTas' HaRosh, who discuss whether the
e field was normally used for planting

NOTES

trees). For that reason Rav remained silent, and did not insist that the
landowner comply with his order to pay.

38. Rashi. Ramban explains that by enclosing and guarding the field
the landowner effectively prevented the planter from entering and
removing his trees. This action indicated to Rav that the landowner no
longer intended to grow grain there.

39. Le. he is not paid the lesser of his expenses and the value of his
improvements, but is compensated like a professional gardener (see
Rashi). See Rosh §22 for a different interpretation of this passage.

40. The effect of which is the dismantling of the new building. The
Gemara will later discuss the same question as it pertains to the pre-
vious case — i.e. where the planter says, I am taking back my trees.”
41. For a discussion of how the builder is compensated if the new
building is allowed to stand (or if the builder does not seek to dismantle
it), see Nimukei Yosef.

-y -

e e
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r1aa — In the case of one who rebuilds another person’s building
without consent and then wishes to dismantle it and retrieve his
materials, 1% pyniw — we listen to him and allow him to do so.
M3 — However, in the case of one who plants trees in another
person’s field without consent and then wishes to remove his
trees, 1> pynw px — we do not listen to him.,
The Gemara asks:
Nnyp 'xn 7ea — In the case of the field, what is the reason for
R’ Yochanan'’s stringent ruling?
The Gemara offers two explanations:'!
bx9r yax 2w own — We prohibit the planter to retrieve his
trees because of the importance of cultivating the Land of

CHAPTER EIGHT
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Israel.™  Ky9I87 KW bwn TINT Ko
some who say that he may not I‘e;:nov.; His-ht oWever, th
weakening of the land that has alre, d5a Teeg aus:l‘ g
The Gemara asks: Ceurred o ©f thy
11 & — What is the practical diffe
explanations]?
The Gemara answers:
Y n¥an yma Kok — There is a practiea) 4
them with respect to the planter hai:rincgtl:}?i drligzl;e;% Btweey
]

trees outside the Land of Israel. In that case we Proot b,
the planter’s request according to the firgt "*“P‘::::];:j aceeq
on M

; ey
according to the second explanation we would pot.in ™" bt

ren
ce hetween [theg, b
0

Mishnah From here until the end of the chapter the Tanna discusses the subject of renting houses and st
This Mishnah establishes a requirement of giving notice of eviction for various situationg: =

1an% ma awnn — If one rents a house to his fellow,
rps 1Y) Ann m — ie. from the Succos festival until Pesach —

tenant] in the winter” —

1oyt bioy K oMmwan niva — he cannot evict [the
DWW mana nimg

on — unless he gives the tenant notice in the summer,” at least thirty days before the beginning of Stccog ¥

BMAWAT NI T A Ny ang

B'37221 — And in large cities, where there is a perennial housing shortage,'% X
— both in summer and in winter wh 2ty ouw — a landlord must give twelve months’ notice before evicting

a tenant. naga — And with regard to stores, D373 ) NNY K — both in the towns and in the large

cities wIn "y oy — a landlord must give twelve months’ notice.™"
onw why oyay Yw) ominm 59 nun — In the case of bakeries and dye shops,

Shimon ben Gamliel says:
however, a landlord must give three years’ notice.!?

Gemara The Gemara questions the Mishnah’s first rul-
ing:19
DMmwan nin Xaw 1xn — Why is a winter rental unique, that the
Tanna prohibits eviction during the rental period?™  =ax 127
oMY Ninta Xna vk — Is it because when a person rents a
house for the winter, DM nin 317155 3% — he rents it for
the entire winter? 3 mna nin? — If so, with regard to a
summer rental as well, it stands to reason K3 WK 73K 127
— that when a person rents a house, =% mam Nt MPY —

X 5%501 13 1WRY 131 — Rabban

he rents it for the entire summer! If the landlord contracted t;
rent the house for the summer months, why is he allowed to evitt
the tenant after giving a thirty-day notice?!'s

The Gemara offers an explanation for the discrepancy in the two
rulings:
KRYL 1M DY N Kpx — Rather, the reason a landlord is
not allowed to evict a tenant in the winter is  xmn m k9
73m% — because during that season one cannot find a house o

rent.""®

NOTES

1. See Maharsha and Maharam to Tosafos mwa 71, who discuss who
exactly offered the explanation which follows.
2. See Rambam and Raavad (Hil. Gezeilah 10:5), who dispute whether
the importance of cultivating Eretz Yisrael prevents the owner of the
field from demanding the removal of the other person’s trees,
3. Since the time of planting, the roots of the trees have been drawing
nourishment from the ground, thereby depleting and weakening it.
Nevertheless, so long as the trees remain in place the landowner will
profit from them. Should the planter uproot them, however, the land
will have been made unsuitable for other use (see Rashi).
4. For there is no mandate to cultivate lands other than Eretz Yisrael.
5. Since trees weaken land in any locale, the prohibition is applied
universally so as to protect landowners from financial loss (Rashi).
6. Rishonim dispute whether the Mishnah speaks only of rentals of
indeterminate length, or even of rentals that have a fixed length. Ritva
maintains that it speaks only of the former; hence, in his view notice of
eviction is not required when a house or store is rented for a fixed term.
See also Meiri. Cf Rashi »np y'min> i1v1, and see below, notes 18 and 20.
7. Literally: in the days of rain. The rainy season in Eretz Yisrael
coincides with the winter months.
8. Literally: in the days of heat.
9. For the benefit of the reader we have elucidated the Mishnah
according to the Gemara’s eventual understanding of it (see Gemara
below). However, the plain meaning of the text seems to be that while a
landlord may evict a tenant during a summer rental after giving thirty
days’ notice, he cannot evict a tenant at all during a winter rental. The
Gemara will question this apparently anomalous ruling.
10. Large cities attract a great many residents because the markets are
located there; hence, housing is at a premium (Rashi).
11. Storekeepers sell to many people on credit, and these customers pay
only over a long period of time. Should a storekeeper have to vacate his

rented premises suddenly, he would lose some of the money owed to

him, since not all of his customers would be able to locate him (R“fw'
term credit to

12. These types of businesses extend unusually long- i
many customers. [Hence, they must be gragjtecl. more tm;.e o
their debts] (Rashi). Meiri questions Rashi’s mter}:ir?it:e r:z;um .
grounds that there is no apparent 1'&::!.*30:11:&';1 bakers :: e theren

credit for longer terms than do othe e
explains that bakers and dyers are granted more f’m: ik
is difficult for them, inasmuch as they must find a l“"ld”fw’gaw andd
accommodate their huge implements, a sufficient suppy 0
constant fire.
13. See above, note 9. s inthe w;‘nﬂ-’ﬂ"s_
14, At this point the Gemara interprets RY3T M2 1oy iy meat
; ; it understands the Mis the
oW ninY, for the winter; and so it un . ]
ongan nioea 1ran’ ni vawnn, [If] one rents @

winter I bl
winter (i.e. he contracted to rent the house %’: ";hnin, 1 from ocost

e 1) a0 0 iNeyinG 9123, he cannot evict [t of the
Pesach (Rashi). nd part s
understands the sec? hausi_:: the

15. At this point the Gemara ts @
Mishnah’s rup].li)ng to mean: mpon nin?, [But if zztmg;:e hoﬂ:““'dm
fellow] for the summer (i.e. he contracted wwnant if he 8V
summer months), ot w9y, [he may evict e
days’ [notice]. d
16. Literally: a house is not found to be renbe‘_- "
The Gemara now interprets D'BYiT lfmt;‘th Mish?® gt il
meaning, in the winter; and understan tha ing us ¥ oo
rental of unspecified duration. The M‘shn
Torah law such a rental should expiré af:;; gummer; &%
say that if those thirty days condUd.e =y ble to ob e
indeed evict the tenant, since he w!.ll el howevel th
If the thirty days conclude in the winkeh
not evict the tenant until Pesach, sinC
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The Gemara rejects this explanation:
ND'D RO — [i?you will explain that the first part of the
Mishnah prohibits eviction during the winter months because
housing is not then available, I will cite the latter [clause],
which indicates otherwise: D3733 — AND IN LARGE CITIES,
BMEAT Ny MR 0T NI ME - WHETHER it originates 1n
THE SUMMER OR in THE WINTER, w1n 2y ony — a rental of
unspecified duration expires after TWELVE MONTHS." 393 197X)
ovwaa N na mh me - And implied by this ruling is
that were such a twelve-month rental period completed in the
winter, mb p'sn — [the landlord] would be entitled to evict
[his tenant]. 'xwx) — But why should he be permitted to do
s0? mamb Xma maw kY k7 — One cannot find a house to
rent in the winter! — ? —

The Gemara thus rejects its understanding of the Mishnah,
and formulates a different one:
mmm 371 oy — Rav Yehudah said:  Wnp yrin — [The
Tanna] stated “thirty days” and “twelve months” in reference
to a requirement to notify a tenant before eviction, KR 37
— and he actually is saying thus: Bonp 17207 N3 aERT —
If one rents a house to his fellow without specifying the
length of the rental’™ omwan nmm Wy i pr -
he cannot evict [the tenant] at any time in the winter —
npsT Yy Am — ie. from the Succos festival until Pesach —
Xqp'yn oh Dby Wi 12 ox Kk — unless he notified
[the tenant] thirty days from before the onset of Succos.”

The Gemara corroborates this interpretation:
va m x1n — It was also taught thus in a Baraisa: 1mxY3
wn Ay oww InKwy owby — WHEN THEY SAID “THIRTY
days”’ AND WHEN THEY SAID “TWELVE MONTHS" in the Mishnah,
g1y K9K 1M X9 — THEY SAID IT ONLY to establish when a
landlord is required TO NOTIFY [HIS TENANT] of a pending evic-
tion. y™imb 7Y MWW DY — AND JUST AS A LANDLORD IS
REQUIRED TO NOTIFY his tenant of his intent to evict the latter at
the termination of the lease, ¥ty Iy "W 32 — SO
A TENANT IS REQUIRED TO NOTIFY his landlord of his intent
to vacate the premises at the termination of the lease.”!
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The Gemara explains the Baraiga:
Y 7 — For [the landlord] can g
is not properly given: [RYTIX W — oy 0 [the
your intent to leave, X1%yn Wik ;e od
would have made an effort to ﬁn;l :i"-:‘;ﬂ_'lua X n];leuf
person in [my house].” nstall 5 mt;l;ll
o

te ;
If You hﬂd ];‘:’nt] lfnmiae

The Gemara further elucidates the notice r,

oK 27 K — Rav Assi said:  omwg n e El"-lirement:
If [the tenancy] entered one day into WinteEE LT

being given, MPST 7Y AT 12 1Kv¥iAY bigy e ffhth““t Rofig
cannot evict [the tenant] from the Succos feg o
Pesach festival.
The Gemara challenges this ruling:
"nxp o owby ;);135 &M — But we learned in the Mishnglz
that notice must be given thi ;
cosli? — P — rven ATty Qoo kv the o of B,
The Gemara clarifies Rav Assi’s statement;:
Tnxp 127 — [Rav Assi] actually said thus: MK o by
pr owbw wnm owmwan nima — If even nne'dny of-ﬁlx
thirty days of prior notice enters into the winter, i
HEET TY) A0 12 iXwinY Y13 — [the landlord] cannot evig
[the tenant] from the Succos festival until the Pesaey
festival.[®!

tival ungj] gy,

The Gemara discusses a related ruling:
Kyt 21 7y — Rav Huna said:  m7a mianh x3 ox -
And if [the landlord] comes to increase the rental fee at
the termination of the lease, n37%» — he may increase it
even if he did not previously notify the tenant of his intent to
do so.

The Gemara objects to this ruling:
s 37 Y% T — Rav Nachman said to [Rav Hunal: %1
xpbab mpawby memiaa mupsy — If a landlord raises the fee
for a renewed rental without advance notice, he is like this
one who holds [the tenant] by his “cluster” so that he wil
surrender his cloak — i.e. there is no act of eviction greater tha2

IE—

NOTES

available only then. Of course, the tenant must continue paying the
landlord the previously stipulated monthly rent (Rashi).

17. According to the present understanding of the first clause, the latter
clause would be stating that in large cities (where housing is more
scarce; see note 10 above) a rental of unspecified duration is for twelve
months.

18. Rashi (anp vy 1) writes in elucidation of the text: “[If] one
rents a house to his fellow [and] the period of rental concludes in the
winter. . .,”” which indicates that in his view the rental was for a fixed
term. Apparently, then, in Rashi’s version of the Gemara the words
“without specifying (the length of the rental]” did not appear
(Maharam; see also Ritva; cf. Rif and Ran).

19. Because at that time alternate housing is impossible to find.

20. In this case of a residential town rental that terminates in the
winter (see note 18 above), the landlord must notify the tenant on the
15th of Elul (30 days before the onset of “winter”’) if he plans to evict
the tenant when the lease expires. Such notice allows the tenant to
search for another dwelling during the summer, when housing can be
found. This rationale applies also when a lease expires in the summer
and so we may derive from the Mishnah’s ruling that a l:hirty-daj;
notice is required when eviction is planned in that case as well, If,
however, a thirty-day notice has not been given in the summer, thf_:.
tenant may stay for the entire winter. In the case of a residential réntal
in a large city, however, the prevailing housing shortage necessitates an
advance notice of twelve months. This requirement applies regardless
of the season in which the lease terminates. In all cases, if notice is
given improperly or not at all, a tenant may ignore an eviction order but
must continue paying rent according to the terms of the original

agreement (Rashi).
18 above) interpret the G
essentially as does Rashi, but with one difference. Acmm fr®
the Gemara speaks of where the rental term was not fixed;
: " Roauod,

With regard to the basic understanding of the Gemar® o

cited by Rashba and Shitah Mekubetzes.
: tal fee.
in the premises until Pesach and pay the ShP‘ﬂat::lnﬁ; offer 10
value of rentals decreases during the winter, the then vat3t®
the premises (Nimukei Yosef; see note 28 below)- o pishach!
n
29. Yaavetz emends " (he said) to i (e learned .
; that noti?® . Cyeth

23. i od Rav Assi to mean the

3. The questioner understo Y nt that if giveD b
Tishrei — even by one day — it is val 11,99 days et o
24, Le. if the landlord gave notice on the 16th of B day period &
into the winter. )
25. Rav Assi thus teaches that the notice P oy i
did not mean *“a majority” of thirty days (Ritve: (o gy ’!-’DW;:
26. The word xpa1 connotes something
(sterile) palm tree (see Shabbos g7a) [Rashil- * te parts
uses the word as a euphemism for the male privé

The other Rishonim (cited in note e
fixed, the landlord could evict the tenant immediately-
21, If the tenant does not give notice on the 15th of Elul, he lrmfﬁL %
pay the lower fee, and, if the landlord rejects his offer, may
Our translation follows this emendation.
given anytime after Succos begins, 1 (Rinm). ol
advent of Succos, 5o that the final day of the t
days in the summer, and that the Mishnah, ¥% ;,- i
K7p7a, according to whom may We suspe

///
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that!®n — ? —
The Gemara clarifies Rav Huna'’s ruling: )

KMy K5 — This is not difficult; rather, the ruling 1s necessary

in a case M3 Mpnx7 — where the rental of houses became

more expensive. Under these circumstances increasing the rent

without advance notice is acceptable.®

The Gemara establishes guidelines for when a tenant may be
evicted without prior notice:
xnva mb Y5y xpwp — It is obvious that if [a person’s] house
collapsed 'xym nomy X% Mm% Tny — he may say to [his
tenant]’® without giving advance notice: “You are no better
than I; therefore, vacate the premises now that the lease has
expired.”®™ nypp3 AR IX MNTIN K N3 - It is further
obvious™ that if [a landlord] sells [rental propertyl, be-
queaths it, or gives it as a present to a third party before the
expiration of his tenant’s lease, Mm% 7oK — [the tenant] may
say to [the one who acquired the rental propertyl: Ny Y
mrn nnky k3m — “You are no better than the man from
whom your ownership of the building comes. Just as he could not
evict me (even upon termination of the lease) without first giving
the requisite prior notice,* so you cannot, for your legal power is
no greater than his.”

Having presented cases of where eviction without timely notice
is obviously permitted and obviously forbidden, the Gemara
addresses a situation where the ruling is not clear-cut:
ma3Y myYs — If one married off his son and needed to provide
the young couple with housing,®  mYYTIRG MWRK M ™ 110 —
we see:® If it was possible for [the father] to notify [his
tenant] in timely fashion,® ymixy mb wax — he should
have indeed notified [the tenant] in timely fashion;®® X% 1x)
_ and if it was not possible to notify the tenant in timely
fashion," Y =mx — [the groom’s father] may say to [his
tenant]: xim nomy X% — “You are no better than L."” That
is, the father is entitled to evict him upon the termination of the
lease, since here the father’s rights vis-a-vis the house supersede
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those of the tenant, inasmuch as prior notice
given. coul

d noy ha\re h@e“

The Gemara relates an incident i i

fiably evicted without notice: L Whidha tenant W g
X7RIT] X37X 1377 K733 KT — There wag “"
who purchased a boatload of wine, mMANIKY AN gy
— but he did not find a place tostoreit, KRS ny
_ He said to a certain woman, 1m1x Dy i g

y 1-}12’('? Xno1y .5 W\ﬂ‘g
you have a place to rent to me for the stor: T2y - P
X% % i — She said to him, “No.” W,I;a.f:"[’f Y Wingp
then went and betrothed her,*  mbmyb » n:'“,r 11; Thlllmn]
as a result she gave (i.e. rented) to him a place t;b T ~ ang
winel. mnwaY Y18 — Whereupon [the man] Went?gm[
own house, 7% 7TW Xy A% any — wrote for he:ckt?hi.
divorce, and sent it to her. %PV xyx Mg ‘; I:ltll of
Whereupon she went and hired porters, ;.,,:“ . -T'.‘I s
them from the wine itself,™  xmawa man Flll“ﬂplms i
she had them remove [the wine] and place it on the and
outside. YW 377 M3 K 27 K — The man subsequ:::h
brought suit in beis din, claiming that the eviction was illegal buh;
the judge, Rav Huna the son of Rav Yehoshua, said:
15 gy 12 Ny — As [the man] has done, so shall be donéﬁ
him; wx73 33w 19m3 — his unscrupulous deed will reboung
upon his own head."”

The Gemara expounds upon Rav Huna’s ruling:

X735 Kpnp kY7 730 xwam k5 — It is not necessary to state
that the woman may evict her deceitful tenant if this is a caseofa
courtyard that does not stand available for renting, for then
she does not wish to accommodate even sincere tenants; X
X385 xpnp ¥n Aps — but even if this is a case of 2
courtyard that stands available for renting, mb K -
[the woman] may say to [this particular person]: K17 oy
iKY 1 Koy — It is agreeable to me to rent my property to
everybody, 9 K3 XY 7%) — but it is not agreeable to me o
rentittoyou, K37x X17x1279y Ny — for you appear fomt

Once g riai

NOTES

27. [The analogy involves someone who is not directly “taking” a cloak;
rather, it is being given “willingly.”] Here, too, Rav Nachman argues
that since a significant increase in the cost of renting can effectively
force a tenant to vacate the premises, the increase should be preceded
by a timely notice — just as an actual eviction must be preceded by a
timely notice.

98. Since the landlord will suffer a financial loss if the old rental fee is
paid throughout the winter, an increase to the market value of rentals
is certainly called for. Hence, the prior notice is unnecessary (see Rashi,
Nimukei Yosef; cf. Ritva). See Choshen Mishpat 312:9 for the
parameters of this ruling.

Rambam (Hil. Sechirus 6:9) derives from the Gemara’s ruling that in
the reverse case of a decrease in rental costs, the tenant may demand a
lowering of the fee for the months not covered explicitly by the lease
and that if the landlord refuses to comply, the tenant may then leavt;
without giving prior notice (see Maggid Mishneh there).

29. Le. to one who lives in another house owned by him,

30. The landlord may successfully argue to the tenant: “Your only valid
defense against eviction upon termination of the lease is that I failed to
give timely notice, and thus you are unable to find another dwelling to
rent. In this case, since I could not have notified you in timely fashion
(because I did not know that my own house would later collapse), and
since I, too, cannot find another house to rent, I can demand that you
leave, for it is not appropriate that you continue to dwell in the house
and I — the owner — remain homeless” (Rashi).

Rashi stated in his commentary that if the landlord’s house collapses
he may evict the tenant upon the termination of the lease. Rashi
thereby implies that before the rental expires the landlord must either
move in with the tenant (if the latter permits) or indeed remain
homeless. Nimukei Yosef explains that a tenant can never be evicted

Qe
before his lease expires since a rental is considered a i;elnl":"""y”“l“'I
the property to him. e

Most Rishonim contend that the law applicable to
unspecified duration (after thirty days) is similar to the lzelr25 ;
applies upon termination of a lease — see Choshen Mishpat 3
31. Based on Ritva.

32. See Rambam, Hil. Sechirus 6:11.

33. The groom’s father owned rental property,
tenant and give the house to his son. See Bava
34, Le. we make the following determination.
35. Le. if the wedding did not take place sudd.
36, Since the groom's father knew the wedding 8ate T e el?
nevertheless failed to notify the tenant on the 15 znt until pes?
months before eviction), he cannot evict B pecat®t
(Nimukei Yosef). enls

37. Where, for instance, the wedding was perfbrme‘i! s;d:ot h"dewd
the bride’s father insisted that his daughter's 2
(Nimukei Yosef, Ritva). g
38. That is, he performed kiddushin, the Irs : .
she is legally hl% wife but they do not yet live tf)ge i of it sﬂdwﬂ
39. Either giving them some of the wine, 0T sellin| ol
them with the proceeds. ] i 2
40, Rav Huna was paraphrasing Obadich 1;.15' w:ilr dlm ¥
future punishment of Esau's desoem%ﬂ?“ o:s justi ed 87
Israel. Ray Huna thus ruled that the eviction ¥
the Gemara proceeds to explain. )
41. So that one could argue: What does it
rental through devious means? The womar
property, and his money should be just &s £°°

and wished to @it
Basra 98b-

enly {Nimukﬂ' Y:ﬁw i
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like a lion in ambush, since you betrothed me only to obtain the
renm_]_lca]

The Mishnah stated: .
01K 5x'9n3 13 1IWBY 137 — RABBAN SHIMON BEN GAMLIEL SAYS:

ony whY pyay S ominm Y@ — In the case of BAKERIES AND
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Tmmns

The Gemara explains Rabban Shimon’g reasonig
ﬂaﬁp .

xyn — [A Tanna] taught in a Baraigy. "

Here the notice period is longer BECAUSE Thp g°hl] iy

businesses extend IS EXTENSIVE and of un:;?}lrr tlh,t m‘;e
¥ Ong.k,m

; Nty

duration.#!

Misﬁnaﬁ This Mishnah discusses various rights and oblig.ations of a landlord and of his tenant-

y1'an? na Mappa — If one rents a house to his fellow, w3231 1333 nb7a O p—
landlord is obligated to provide the door,“! the bolt*" and the lock,"" TR YRR 137 5221 - and ey, erythi
that is the work of a craftsman. 1gix nwyn XY 137 Y35 — But regarding something that is not the b
of a craftsman, ¥y "3\ — the tenant must make it for himself.“”
23 bya bw 317 — Manure found in the courtyard of a rented house belongs to the owner of the houge (j ¢, the
landlord) for use as fertilizer, =3%32 D317 P DT P R¥MT xox RE e 1"%) — and the tenant has nothing byt

the refuse of the oven and the double stove.*®

Gemara The Gemara elaborates on the obligations of the
landlord and of the tenant:
132710 — The Rabbis taught in a Baraisa: 171'3n7 n13 1awnen
— If ONE RENTS A HOUSE TO HIS FELLOW, 1% Ty 2mn awn
nin%7 — the LANDLORD IS OBLIGATED TO ERECT DOORS FOR IT,
nuibr 15 mnoY — TO OPEN WINDOWS FORIT,®  n9pn 15 pmb —
TO STRENGTHEN ITS CEILING if the boards became wormy and rot-
ten, 771p 19 7MEY — and TO SUPPORT ITS BEAM if one becomes
broken. 0% 1% niwyY 3mn 731w) — AND THE TENANT IS OBLI-

GATED TO CONSTRUCT A LADDER FOR IT for the
ascending occasionally to the roof™ mpyn b MYy <
CONSTRUCT A RAILING FOR IT,*) 2112 19 niy ~ 10 gppy A
GUTTER-BOARD FORIT,® 123 nx mvig% — aNpro PLASTER 15
ROOF.

The Gemara records an exchange that occurred in the academy:
nww 3903 w3 — [The scholars] inquired of Rav Sheishess
m 5y i — Upon whom is the obligation to affix a mezuzahty
the doorpost® — the landlord or the tenant?

NOTES

42, Tt is self-evident that the woman had no desire to rent her prop-
erty to this man, since she had previously rejected his request. [Ritva
adds that she stated at the time of the rental that ordinarily she would
not be renting out her property.] Hence, it is as if she had expressly
stipulated that she was indeed renting it only because the man
betrothed her. When it is later revealed that the betrothal was merely a
ruse, her agreement to rent is retroactively nullified. Hence, the rental
never came into being, and so the woman rightfully removed the man’s
wine from the premises and placed it in the street (see Ritva). Regard-
ing whether she would be obligated to notify beis din (or the wine's
owner) of her actions, so that other arrangements could be made for the
wine'’s safekeeping, see Choshen Mishpat 319 with commentaries,

43. See above, note 12. [According to Meiri (cited there), the translation
of T 19w would be: because the [labor involved in] moving them is
great.]

44. If the tenant did not stipulate with the landlord concerning the type
of facilities the latter must provide, the contract is still assumed to re-
quire the landlord to provide certain items that are basic ta the struc-
ture and maintenance of a house (see Sma, Choshen Mishpat 314:6),

Should everything be in order at the time the tenant takes over the
E:ouse but deterioration oceurs over time, Meiri rules that the landlord
1s responsible to repair or replace those items for which he was
responsible initially. Nimukei Yosef, however, differentiates based on
the terms of the original contract. If the rental agreement called for
providing the tenant with a house, but no particular house was

stipulated, the landlord is indeed responsible to remedy any deteriora-

tion of the items mentioned in the Mishnah. If th
specific house, however, € contract called for a

the landlord is requi make

appropriate repairs at the onset of the rental.q Afltr:f tg:iyh:ois no lunﬂ:le
responsible for deterioration, since this house is no longer intact (Ra, "
Choshen Mishpat 314:1), That is, since the contract was for a apecTi": :
housg, the landlord _did not undertake to provide the tenant 'tl:
housing for the duration of the lease, but only to let him haw i

this particular house. If the house deteriorated, it i et
; Sy »1t18 as though this houge
is no longer standing, in which case the landlord is ng L s oy

) E 2 t obligated to
provide another house, as will be explained in t ishnah
ihid. 314:7). See also Ketzos HaChosen 3111-:11.n gk e
45. This device would be used to lock the door fro i

- - - - m th i
thrusting it into a hole in the threshold (Rashi, Meiri, Nimzklelzs}l’do:e?’)y

46. Nimukei Yosef defines this as a pad] ; :
lock the door when he leaves the ;rl;:uj:::' with which the tenant can

47. The landlord must construct (or repair) any item that is essential for

living in a house and that only a craftsman can build or repair (Tos. Yon
Tov from Rambam, Hil. Sechirus 6:3). The Gemara will give examples.

48. Any item that an ordinary person can be expected to make for
himself must be made by the tenant at his own expense (Rambam, ibid).
The Gemara will give examples.

In all these matters, however, we ultimately follow the prevniliﬂgbﬂl
custom when it differs from the Mishnah's ruling (Choshen Mishpo!
314:2),

49. The tenant retains only the ashes from the stove and oven, Wlﬁ
also can be used as fertilizer (Rashi ). [For a description pf the 0%
double ovens used in Mishnaic times, see ArtScroll Mishnah S

3:1] J
The Gemara will cite this last section of the Mishnah and discuss vt
law the Mishnah is teaching us.

il
50. That is, the landlord must construct new Win'-'!‘-"“’s for .‘h:wan
the existing windows do not admit sufficient sunlight. T hfft said
applies even if the tenant saw the house before leasiné laf s ight
nothing. That is, we do not interpret his silence as 2 wm-ve:ended toust
to have adequate lighting, for since he stiPUIat'ed_that B achierd
the house as a residence, and since that function cmnsﬁpu]ateﬂ‘w
without adequate sunlight, it is as if the tenant e‘xpressb' Nimukei Yoof
he required new windows (Raavad, cited by Rifvd; 5%
regarding the opinion of Rambam in Hil. Sechirus 0 of
51. [Since people normally made only occasional dlu:fd's ohli.%"bi'fi’ﬁ

constructing a ladder to ascend there was not e an’s skill? floor
and this is apparently so even though it takesa dto theup]?"-fw
the ladder.] If, however, a ladder was needed to *!swnm provide t

of a rented house, the landlord would be reqmr;dabitah!e (Ritwo)
otherwise the dwelling would not be completely i Droma‘%l?;
52. The Torah requires a Jew to erect a protective ™ A

of barrier :-:th:pngq the edge of his roof (euterontrty hms.;’ﬂ

09 ch situd®;
commandment requires erecting & railing 1 uthe:ithng Pl"'wd:’unl
as a swimming pool or tall stairway, BS;"H as}l:m :1-5).

. . ‘ % o! ze'lw "
dangerous situations (Rambam, Hil all four dﬂ" fro®

53. In Mishnaic times roofs were built to slant 1; cal'ﬂed;‘ﬁ;, 0t
were coated with plaster to repel the rain. Runo ed horizd® gof v
the sides of the houses by boards that were & rules that if22 siﬂﬁﬂ
sides near the bottom of the roof. The M'Shnﬁ tores
boards should fall, it is the tenant’s resP"““fbb f}’zaszu- )
particular expertise was necessary for the jo

54. See Deuteronomy 6:9, 11:20.

. djulisand
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B The Gemara records Rav Shei )
; — The scholars inquired about a mezuzah?! 27 '!n.&l eishegg i
:?-',Im"l'-'_ltr nain npm Rwwn — But Rav Mesharshiya said:  nww 21 %% mx — Rav Sheishesgg sre!) ¥:

te s aid g
; is the obligation of the resident, and not of You have learned it in our Mishnah, f Py
gl:lbﬁ:tee owne:"!f::t p YW T PR moyn pawy - Re;;rtéli_zgamaﬂta@l’-’ ’
The Gemara presents the correct version of the scholars’ 1Is NOT THE WORK OFACmFl'SMA.N.THETENA:F:'%G -,-;P
question: for h.JmseIf, KT IOIN Migyn b m Mugy Wagy ;
m 5y mmm oipp ki — Rather, the scholars actually inquired: aﬁixmg a mezuzah scroll to a stope dﬂoms?d thig ta
Upon whom is the obligation to prepare a place for the mezuzah  necessity the work of a craftsman, 5 is ot
if need be?s! possible PR~ for g

NOTES

55. This law is derived exegetically in Yoma 11b (Rashi here and to sary to bore a slit in the post in which to

e
plce 10 T an” 3y
Pesachim 4a ran iv; cf. Ritva ). See also Tos. HaRosh for a di ; shit 1 s . be
of when a mezuzah is required under Biblical law. a discussion The scholars inquired whether Jlord woul

i work of for which the lan
56. That is, where the doorpost is made of stone, it would be neces- (Rash:), a craftsman, |
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HASH
enges this l'u-lmg .
” ema® cﬂ;i'lecte dto R’ Yose’s ruling on the basis of a
They apx D% — IF [A PERSON] SAID, b2

90 " pich state UND (i ]
Wﬂ' oo i “ALLFO i.e. ownerless) OBJECTS
ﬂmnp [,‘OHB INTO (MY COURTYARD] TODAY without my
qir S g TRR MY COURTYARD SHALL ACQUIREFOR
ol e ke X9 = HE HAS SAID NOTHING (i.e. the courtyard
. L:e pothing for him).1¥ P13 R Ky KOK BX)
s "p s if that which R’ Yose the son of R’ Chanina
. w:' o_ nym X5 b nytp o YW 11¥7 — namely, a
wid A acquires objects for him even without his
m _ pp Bk x5 g — why does the Baraisa rule
said nothing? According to R’

p [mg:,wa:d owner] has
) ard can acquire objects for him even in his

a rson 5
T P2 ithout his knowledge. — ? —

Jence and W1 .
The Gemara clarifies the case of the Baraisa:
_ With what case are we dealing here in the

ey N K3y :

) NIREYRAPKY Y02 — With a courtyard that is not

tedby its owner. In such a case R’ Yose concedes that the
cannot effect acquisition.

The Gemara persists in its challenge
- If it is so that the Baraisa speaks of an unprotected

purtyard, N30 KK — consider the final [ruling] in the
Brisa, which states: W3 ¥R ow ib xy? — But if WORD
(ATNDING in one’s field WENT OUT IN THE cITY,™ pRnp ™37
- HIS STATEMENT IS VALID."®  n7pD¥n APKY "¥03 K] -
Bit if we are dealing here in the Baraisa with a “‘court-
yd” that is not protected by its owner, TX'¥R oy 19 Ky1 12
E’ﬁ? sy — what does it matter if word of a finding in
MPNPHW went out in the city?! Even if the owner has
= ledge of the ownerless object’s presence in his property, still
mp;:;ﬁ! cannot acquire the object for him, since it is
i Why, then, does the Baraisa’s second ruling indicate
.,,:::I G;mmlmiﬁ% the second ruling:
e o tcery o« Owes woed of & finding in this
5 s property went out in the ci w7 I
™ - peaple s ut in the city, WPK 273 713
eparate themselves from it,"”® ¥ e !

of R’ Yose’s ruling:

5 Sinee

SMhee the ¢

Ba ourtyard owner has no knowledge of incoming objects, this
ed

58 Of gocyiriaie:
acquigi
"'seeﬂﬂtelz & tion by courtyard without the owner’s knowledge.

Sl 1 ) W
lereg ecame public knowledge that, for instance, a1

ame deer

e 5
Ty . - PETBON'S fig]q 4
b (and was in no condition to move on), o that a

r}?ﬂﬂl' 0Wed its

: i}l‘- banks and deposited fish in that individual’s field
i.l}lemi lsn‘ifm]e h&s
d&]’l’ﬂﬁnhm (p“'llertl;:- e*?lln‘.lably become aware that an ownerless object
by EJ (“All foyng z? Tos. HaRosh and Ritva), his earlier
“Uhm_]' 15 effectiye e c-lle]ff-ﬁ that shall come into [my courtyard]
& , and he acquires that object. [See below, end of

l
:’0}\@ :h:lleﬂgbr himself yng .
v 9 ! WtYaL.:'nd erstood that both cases of the Baraisa
m?w- he T had ng kpow and that in the first case, since the
Mf , agquir:‘:l“dg? of the object's presence in his
8 deremr“ (or [‘ishssll , while in the second case he certainly
0 of B e, o once in his feld. According to the
e, however, in both cases the prope is

g,
[s i} W] }'a theD
(B fre ¢ » Would acquisition be effected in the second case

“op g0
f:]f;?in&leg:a eula‘:l:-r has knowledge]? (Ritva).
i (citels his, or that he will shortly come and takeit.]
' . Dun Objecl? Shitah Mekubeizes) adds that people
N T & woulq th whose existence was public knowledge,
" en confiscate it (se also Mishnah Beracho®

"oy, “hal

\Pa‘.“ n-g'&rh |
Mol .. undEl‘St thot + Tact i i
and tha La affact of the Clrcu]amlg
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nannwnn —
cc? u.l‘t}'an-:l vis:l}:i [t]]:f Prflllﬁl'tﬂ is therefore like a protected
Al evs tis object. Hence, it acquires the deer or fish
object’ en if he personally has no knowled

ject’s presence therein."” The Baraisa, th ge of the
for R’ Yose’s dictum. , then, poses no difficulty

‘;:Ir"he Ger;;ra issues another challenge:
'0'p — They objected to R’ Yose's ;-an i
different Baraisa, which stated: o211 i:;r:ll :: i:]:':;l::f :
THE REFUSE (i.e ashes) OF THE OVEN AND THE novunf.m’sﬁl 5
TN e LYIPT) — AND THAT WHICH IS COLLECTED FROM T‘g
AIRSPACE of the courtyard,® 15w Kw1 "] — ARE [THE
TENANT'SL. 7¥73¥) N572W) — AND all manure THATIS found IN
THE BARN AND IN THE COURTYARD  n37 %y3 Ly — BELONGS TO
THE OWNER (i.e. the landlord).”™ 373 "9V v:n'q X KO OK)
=iy xyy — But if that which R’ Yose the son of R’ Chanina
said were true, that inym X5w 1o mip DX Sy tyn — a
for him even without his

person’s courtyard acquires objects
knowledge, 9% K31 1 'NmK KR vty — why does the

Baraisa state, in reference to dung collected from the airspace
of the courtyard: ITIS [THETENANT'S]? K31 7317 7§ — Itisthe
airspace of [the landlord’s] courtyard, and so at the moment of
excretion'® the landlord’s airspace should acquire the dung for
him!® - 7 —

The Gemara clarifies the case of the Baraisa:
wax nK — Abaye said: 119 Yo 193 praTen — The Baraisa
speaks of where one actually attached a vessel to the cow’s

bottom. Under these circumstances acquisition by courtyard is
precluded.”

The Gemara offer:
~px k37 — However,

g a different explanation:

Rava said: mu? 191D PRY M = An

object that enters the airspace of a place in which [the object] is

not destined to come to rest 7 My Xy — i not con-
lace.” Hence, there can be no

siderednsifitisrestinginthatp
in this case, and so the Baraisa does not

acquisition by courtyard
refute R’ Yose’s ruling.

The Gemara questions this explanation: _
X3y M2 KPWR w1 — But is it obvious to Rava that an object

port effectively renders

the field i considered pmb?cteld
quire to know of the object’s
why is the owner's geneel;alpl declaration (“All found
j 2 for two anations.
ects ete.”’) nece ? See there .
" The Baraisa ostensibly gpeaks of where the tenant set up fnbgcket in
e g f the courtyard for purposes of collecting 1N it dung
. ing from the outside (see Rashi).
iaa’s case the courtyard and

in his field. According to R’ Yose, however, there,
toourtyard.”

the field 2 prutected yard.
asks: Since 10 this case
ire the owner

ho explains the diffe,rin rulin
m\;}::; donot subsc.rihewR Yose's opinion- See

nik Peretz.

d directly i

; shei f{haﬁ
iga accordi to those !

Bore i d Tos. Rabbet

24, For the ex::re.ment passe

the couryard’s 811'813803: .

25. According to 1

of where the tenan atta:;l i

even if the duné enmi d the

it is not c

Jn:t‘fned to laﬂd n the vess
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in & place whose airspace it enters is not
Mdﬁﬁ""i m:;:;;d n that place? 7 V3 'Wam xm;) - But
Mraﬂh about [the law] in such a case, w3y
!ﬁ'“]'m (Raval onc® mqu.med MNRYY 7] MDD MK Py
_for threw a purse in th[lt:] doorway and it exited
R orway, Y9 what is [the law]? Does the owner
iﬁ“‘w . acquire the purse?® M 1010 PRY MY — Rava
fthe " s an object that enters the airspace of a place in
[thle object] is not desﬂn_ed to come to rest M7 nyMy
it ﬂifitisresﬁnsmthﬂtplaot’-, M7 PR3 IRY K
'Misi:w considered as if it is resting in that place? Since
l;:l . of the lawd ing‘,this matter, how can he rule
it case of the dung!
W"ﬂmm' - ruishes between the two cases:
xyony — There in the case of the purse nothing
W“W the airborne purse and the floor of the house.
Wmmowhthepurseisdestinednutmland,ﬁava
m the possibility that the airspace is considered an
. f the floar, which would allow kinyan chaizeir to
et %3 pogm K37 — But here in the case of the dung the
el intervenes between the falling dung and the floor of the
wrtyerd. Rava therefore understands that the airspace here
ot be considered an extension of the ground, and so he rules
it kingan chatzeir does not operate.

The Gemara now analyzes the second part of the aforemen-
{ied Baraisa, which stated:¥  1¥73W) ND13Y) — AND regard-
itg ol manure THAT 18 found IN THE BARN AND IN THE COURT-
meD, nvgbya by e g - THESE BELONG TO THE OWNER of
the cvurtyard (the landlord).

The Gemara asks:
ma - Is it necessary for the Tanna to teach this law in both
s e, that of the barn and that of the courtyard)?! It would

The Gemera
qusn 7eE?

NOTES

% Before throwing the purse the owner declared it ownerless vis-a-vis
shorwr ok firs (Rashi; of. Tosafos above, 12a Ky 11 and Nimuket
Tfthere), Rava’s question is indeed whether the owner of the house
s e purse by means of kinyan ohatzeir even though the purse
(nor was ever destined to land) in his house.
::;;G::n’s quotation is inexact.
e e Brsita speaks of where the landlord rented out neither
e ere an ]
bt g ;"““ebﬂm’ﬂm ruling in one case will necessarily apply
iy o the Tanna need not have taught that the landlord
R, ot hat bohcase teach the same o
4 s that both cases teach the same v
Tty g, rstand that, the two cases imply contradictory teachings.
"m")‘:rdm maintain that it is obvious that one who rents a house
b“ﬁhmm w:mn“ rights to the manure produced in the landlord’s
by el ¢ [::“5'- assume that the case of the barn was 0t taught
w“&zum -nml.f:m“ of instructing implicatively, as follows:
by Ty the barn belongs to the landlord, since the
i lndeedht:l]: 10 rights vis-a-vis the barn, the manure in the
Mgy iy ngsto the tenant, inasmuch as he doeshavea right
%“." (whm“’“’*"“d- The actual mention of the case of
E@“‘% mp,;h‘_maﬂm is awarded to the landlord thﬂs
g, 05 that the n, and it is to this inherent conflict it th®
MQ‘.‘"& taught o)y Gemara alludes. Ritva adds that the Tante
%dthat the{:he cage of the oourl:ys.rd, and from thi?cf:nld
o andlord certainly acquires any mants? = '
and g r a different explanation of what the differen
o birdg courtyard might be). _
o2 g o Uheir food i the field but refurn to nest in the
vely. They are not considered domestic®

%T i),
gty
“W}?ﬁ“'”he rﬁe&(m““mmmy 92.6-7): If a bird’s nest happens ©© be
%“ta mh?!isr;::?nymﬂronthegmund — young bi
Mother With g, fing on the young birds or the eggs, you 8 ik
€ young. You shall surely send away the mothe

e
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have been suffici 102a2
18 :
The Gemara wl;‘:w mention only gnel _ 7 _

objection: terprets the Baraisa’s cage because of this
RRR v v

Phucia au_“;?;: ;n:# - Abaye said: (The Tanna) is actually sayin
found in the barn, 19¥) — “And regarding all manure that :

which is located
tenant also ren in the courtyard that th
;- ted,  ma1y3 5y x 117 - these belong to m:

- The Gemara explains the import of this ruling;

th'gmx RRY WK 37 2K ~ Rav Ashi said: This ruling indi
atﬂm m:'? 1¥0 0w — if one rents his cofirtyn:t:

:no t without specifying what is included in the rental, b

AW N§Y 1 — he does not rent out the barn that is located

in [the courtyard], Hence, any man :
to the landlord. »any manure found in the barn belongs

R’ Yose is again challenged:
12 — They objected to R’ Yose's ruling on the basis of
another Baraisa, which stated: by win 7310 v — mmy:‘:
THE DOVECOTE AND DOVES OF THE LOFT®  mw/3 niann — ARE
SUBJECTTO the law of SENDING the mother bird from the nest,™
pi%w 1377 15% Y13 NITIOK) — AND ARE PROHIBITED to other
people AS ROBBERY FOR THE SAKE OF PEACE ™ K9 RO OK)
R 273 01 127 T — But if that which R’ Yose the son of
R’ Chanina said were true —  1ny1n Ky 1 mytp oy 59 1
— namely, a person’s courtyard acquires objects for him even
without his knowledge — 57 UIB “XIRY 3, K2R -
read here the verse, If a bird’s nest happens to be before you on
the road. . . you shall surely send. ., and apply its implication: to
the exclusion of a nest that is at hand.® - ? -

The Gemara answers in defense of R’ Yose:
K37 "mx — Rava said: T MINMKY KW A3 NI TR
mb 'z — An egg becomes subject to the law of “sending away”

and take the young for yourself... . The Torah thus prohibits one to take
an ownerles:{::other bird when it is sitting on its eggs oF young. One
must send away the mother bird — even many times, if it keeps

i i i to take the eggs or
returning to the nest — nndthenhempermx:nt;d ;Mm&

":I'ornh specifies thsthi:dsﬁt;n nmtslthat hapgfnwbebefnm
the road are subject t0 the law of send.mg"away. 1 :
{gi:ﬁin 139a) infers that birds always “ab han(l (Tgw?,r.f :ﬁé m
o it taeommandoes, S5 ey o
£t often leave their 1 od, the k
Swdn?ffs E:iﬁ;d,{;lence, they too are subject to thelaw of “sending aWaY
(Rashi).
3L Literally;t\;z;uset‘of the
explain this en
i +< correct, the dovecr
¥ ¥ m 15 ) ! Thus, the B ok
32. If Rt:‘”f;;fﬁ“ i 1 ven ithout bis koo o nes
e B85, -, should be consideree. &

ways of peace: The Gemara belo¥ will

te owner's property will
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ajori of it from the mother’s body,!%!

5 (ing a;l:qg!m " put [the dovecote l::ner] does
Pl ¥ a1t falls into his courtyard,™ np3)
Wﬂ?ﬁ?meeggun when [the Tanna] teaches that [the
2 - an suand the loft are subject to the law of
P nﬁﬂig dovecote b bievnT WP — he speaks of where the
e uf“mr p 1'1;h¥fegg pefore it falls into his cDu.rt'ya.rd.
e o grab £0€ d the egg at that time, the nest is not
i aﬁqun: <o the obligation to send away the
e the Baraisa does not refute R’

b
S;K‘he gt han :
“”Mfrd il spplies. Hence:

; this answer: . '

1;5 Gemer mﬁiﬁfﬁi dovecote owner did not acquire the egg

at” : Emf,ﬂ into his co , 913 DWn NYMDK WK

Wmd ot ] even Rabbinically prohibited on account of
sy e 50 ruling of the Baraisa)?®!

<y the 50007

1 In truth, wh.en the Tanna taught the Rabbinical

e against robbery, he did so even with respect to their
Ll

mbet {s an alternative interpretation:

B ek my37K) — And if you wish, say that in truth
e abished the Rabbinical prohibition against robbery
gpvithrespect to the eggs, MY NYT TN PRy7A — and
glaught that once & majority of [the egg] comes out of the
wier, [the dovecote owner's] mind is on it, to acquire it.
fiae, although he does not actually acquire the egg at this time,
tsunetheless does not despair of doing so,%” and so the Rabbis
fitade other people to take it.

The Gemara dismisses the challenge posed by the Baraisa on
ket grounds:
1§ 1 27 MKy koW — And now that Rav Yehudah
uidin the name of Rav, Dx7w Y 3 D¥a3 NIaYY MoK
E’“‘!ﬁ‘l = “It is forbidden to acquire the eggs as long as
wother bird ig roosting on them, nbwn nhw,, "nxw
':’}'E'U -"fﬂriti.s first stated, You shall surely send away the
w”:m sﬁl‘i‘{"m B237°NK,, 717 — and only then does it
m by take the young for yourself,”®® xymn DK
e Wan - even if you say that [the egg] fell into [the
ey 8) courtyard, still the doves should be subject to
%ending away,” for so long as the mother bird roosts
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on the nest, the nest is not considered “at hand.” mry Ry
Y 131 '¥n — For whenever [the dovecote owner] is legally
capable of acquiring [eggs or baby birds], mb x3y 11yq —
his courtyard acquires it for him; 3y wnp x5 mm'-.i Ry b3
mY — and whenever he is not legally able to nmﬁe [eggs or
baby birds],* mb i3y xb my 19¥0 — his courtyard also does
not acquire it."”' R’ Yose thus interprets the Baraisa as speaking
of where the mother bird was roosting on the nest, and so the
dovecote owner’s courtyard was powerless to acquire the eggs for
him. Hence, the nest is not considered “at hand,” and so the
commandment of “sending away” remains in place.

The Gemara challenges this interpretation of the Baraisa:
"3 — If it is so that it is the mother bird’s roosting that
prevents the courtyard from acquiring the nest, 5133 n11oK
BibY 1397 1380 — then are the eggs prohibited as robbery only
for the sake of peace, a Rabbinic stricture, and not on more
serious grounds?!  mbwy 1k — Indeed, if it happened that [an
intruder] sent away [the mother bird] before taking the eggs,
X3 Xbyn b1 - it is a case of outright, Biblical robbery, since
the courtyard acquired the eggs for its owner as the mother was
sent away. Why, then, does the Baraisa downgrade the taking to a
Rabbinic offense? nnbw x%7 1% — And if it happened that [the
intruder] did not send [the mother] away before taking the
eggs, nmYY wa k7 — he should have sent her away! By not
doing so he violated the Biblical obligation to send away the
mother before taking the eggs, and so why does the Baraisa
mention only the Rabbinic injunction against taking the eggs?

The Gemara clarifies the Baraisa:
i1 m5W 13 18D 1upa — We are dealing here with the case of a
minor, who is not obligated to perform the mitzvah of sending
away the mother bird, since he is completely exempt from
observing the commandments.™!

The Gemara objects to this explanation:
K1 01 1397 92 1pp — But is a minor obligated to return the
eggs even “for the sake of peace’’?%

The Gemara explains the Baraisa’s ruling:
7Kg 1357 — [The Baraisa] actually said thus: 2 YR bw vax
12 7% — The minor's father is obligated to return the eggs
to [the dovecote owner] DiYw 377 uon — for the sake of
peace. The Rabbis placed the responsibility for returning the eggs
on the minor’s father who is charged with mitzvah observance.

& NOTES

that it o
s, PolDE of g ; :
q&“"ﬁ,m bgpgoi:e ment it qualifies as an egg under the terms
cag . e eggs (Deuteronomy 22:6) [Rashil.
Sy g

Sy 00 the sh““gfkabetzes, notes that the egg need not
%ina:him!l“it Sontn] tei]oor" Rather, the dovecote owner will
i, of tC 2Ly exits the mother, at which time it is

: at thig s Courtyard,

1& i
g%::i:‘!hfbitedg\?:lt unde_r%tallds that taking the mother bird
%:-:E : ‘%ES i Posse wically, for since she is semi-wild the
i Wﬂsﬁos secang SSing her, Hence, the Gemara assumes

mn.u’ﬂ. Tha?, Why the Taf. appllae,? only to the eggs. The Gemara

% ten 5 it g g r;; tinguishes between the eggs and
by %E""'isno T, he shoylq ]j]:lt the dovecote owner despairs of
T%ied%"h'“;nm;ran-tee that th, i dmp‘?jr.c’fmsse“mg the eggs
iy G::n Rah],-le'd)' Henmeyﬁnb; I:Ihd in his cohuruti:;.rd Wh:,:
o 'mcﬁily E e e sho n
Dt gy, =Y Rashi, a5 explgined by Ritra),

ey, Posgee . O ungg

By, Megy S8y Tstan,
) Sing Lu:" the i\,the.m“ther ﬂfr;’hf?t the dovecote owner will not
Y, Nidy ¢ "1°lhei : Therefo, or he trusts that she will return
%, ! rR"ah;' hep, The & Will ot 3' Since he does not despair of
Mg & xplas J3bis therer kT Of Possessing the eggs
dify; laineg 2erefore prohibited the takin of

Ut o o) Ritva), Rimg pi .

Several coypgs oo Dimselfl finds Rashi’s

» and endorses the approach

of Rabbeinu Tam; see there and see also Tosafos.

37. Indeed, he expects to acquire it eventually.
38. Rav Yehudah’s point is that although it seems as if the Torah forbids
taking only the mother, it also forbids taking — or even just legally
acquiring — the young and the eggs as long as the mother is there. Thf
latter prohibition is part and parcel of the mitzvah of “sending away
(o niw). _
39. For it is forbidden to do so, pursuant to the ruling of Rav Yehudah
in the name of Rav. . .
40, Ritva explains that the courtyard cannot acquire it, fm: the Torah did
not sanction acquisition by courtyard in such a case [l.e: where the
acquisition is prohibited]. See there for a different ex?la_natmn..See also
Minchas Chinuch 544, who states that although it is forbidden to
acquire the nest in such a case with a method of acquisition ot_her than
“courtyard,” if one does so, the acquisition is nonetheless valid.
41. Hence, when the minor took the eggs without first sending away the
mother, no Biblical commandment was \fiulfa.t:edil The B(arms;a:i:uia
ior Rabbinic requirement to return the eggs (see )
T & . d away the mother, the courtyard never

Since the minor did not sen ur 1 ney
act[m:'?‘:sl thz eggs for its owner, and so there is only a Rabbinic obligation
to return the eggs; see Tosafos.]

42. A minor would incur no obligation to return t‘he eggs, not even one
mandated by the Rabbis for the sake of peace (Ritva).
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i M mwY f1any m3 1ona — Ifonerentsah
Nﬁs i . . ouse to his fellow fi ar  mwn and t}
year was then intercalated (i.e. a leap year was then procla.ii.);:dg‘:m -T:i\;-s"'l??'.‘? r &
L - 4 l-l"!aﬂ" llu. — itr was

the tenant."!

owrm’ 19 vawn - If,
i , however, he rented the house to [the tenant] by the

1#3 L t

mon 1441 mﬂ

jnvolving 0n€

ntwe]ve g‘old

th’
ord @ TiENyR e — There was once an incident i
t in the to . i
who rented a bathhouse from his vt wn of Tzippori 1173
dinars for a year, one gold di Allaw amy v mwh am WP YU T T -
, one gold dinar for a month.”*” W7 2 Y oawra — at the rate of

NOTES
(ibid.) does not appear to make

8 By

T few .
%ﬁjﬁ;ﬁw to intercalate an extra month into
g, Mongh g CP02F to align it with the solax calendar. This
h%?lmlmpmwm. the Second Adar. Until the year 4119
,ﬂtf‘e Cage torg mnsidm‘:ere not determined by fixed calendars, but

Mg Tou by the Sanhedrin (see Sanhedrin 11b-13b).
Wy dthatjp g,y oo Mishnah, the Sanhedrin decided after the
ﬁ}lﬁnwm;:he added ecessary to add an extra month.

i), rent bmﬁusem:?t.h goes to the tenant — he need not pay
:“ﬁ ng o it, as it is included in the yearly rental
:* Plateg. [f:' this ruling applies only i :

Kb only if  particulor rental year
the urt“;': duratj we presume that the landlord con
gy 2 of 5 1 ¢ OF thi on of that year, regardless of whether it
%%u:"baj m];““&- for months, Should the agreement call for
b onjy ! and the m‘" however, the intent would be 2
tWelve monghy ¢ would be entitled to dwell in the
(see also Nimukei Yosef and Maggi

Mishneh, Hil. Sechirus T:2).

this distinction, however, and Choshen Mishpat (312:15) does not record
Ritva’s opinion Sma (ibid.), howe _ accepts it.

45. Le. the parties agreed to 8 fixed monthly rent (Meirt).

i« the added month goes to the landlord, and the tenant must

taught th
completeness: See
tions.
. i th
47, That is, the lease SUP ated bo
The year was then pmclmmed a leap year,
argument ensued oVer wh

the year, and an
extra month.

Sma

the yearly and the monthly rates.
50 Lhatamunthwaud ed to
ether rent was owed for the

errammm i om v =
o

or. S e 2 yor
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01 127 1p) Sieon 13 TR 137 "9 Ty &1 — And the incident came before Rabban Shimon pey ¢, .

before R’ Yose for judgment,
intercalated month,'?

Gemara The Gemara is perplexed by the inclusion of this
incident in our Mishnah:

11npY gy — Is the incident quoted to contradict the first part
of the Mishnah?!®!

The Gemara resolves the difficulty:
"A0R M XIpmn en — It is as if [the text] of the Mishnah is
missing words, and [the Tanna] is teaching thus: 1 " BX)
~ But if [the landlord] said to [the tenant], oMYAy DAY
WY 301 W Y — “Tam renting the premises to you at the
rate of twelve gold dinars for a year, one gold dinar for a
month,”™  yp{5m — they divide the intercalated month.
12%¥3 ) "y — And there was an incident also in the town
of Tzippori  17am yry 3% K2 — involving one who
rented a bathhouse from his fellow nywb mawmy AWy onwa
WY 301 N7 — at the rate of “twelve gold dinars for a year,
one gold dinar for a month.” 13 yiynw 137 Wb ayn x:
o1 1317 wnY) Yxhna — And the incident came before Rabban
Shimon ben Gamliel and before R’ Yose for judgment, vz
— and they said: 7123y wyh nx P — “Let them divide
the intercalated month, for we do not know which expression is
operative.”®

An Amora reacts to the decision of Rabban Shimon and R’ Yose:
37 7K — Ravsaid: nngxyg ' — If I had been there when
that “leap year” case was adjudicated, mb1n MY KM Mg
7mwnY — I would have given the entire [extra month’s rent]
to the landlord.

ymy) — and they said:

Gamljy
Tawiy U N "P"’U! =~ Let them djVid: at?]d
e

The Gemara asks:

17 smwn X 'xn — What new law is [Ray z
108 1wy — Is he teaching that when con]t:::ic:;”g ug? by
are employed we should take hold of (ie. legauryexp%
operative) the final expression?!® yyp X7 3'13;}: g gy
Rav stated that law once before!  xyn 24 "Buq‘f?‘ﬁu
Huna said: 37 "2 "% — They saiq i the an My
Rav:™  wyn men X7'RoxR — If a seller quoted theprimf vt
as “an istira, one hundred ma’os,”® apq the buyer itey
the price, yy nxn — the buyer must pay one hun dmamd’tu
XNPK W A8n — If, however, the seller quoted the p:;u
“one hundred ma’os, an istira,” xyinpx — the i ne:;
pay only an istfira. Thus, Rav has already taught (through 1,
disciples) that the second of two contradictory expressiong js
considered the operative one, — ? —

The Gemara explains that this ruling could have been ing.
preted differently, and so both of Rav’s statements of the law are
necessary:

B & — If the only indication of Rav’s opinion in this matter
came from there (the case of “an istira, 100 ma’os”), Twould gt
have attributed Rav’s ruling to the fact that he held that the
second of two contradictory expressions is operative; Xmm
— rather, I would have said that in that case the two expressions
were actually one, w+pm xp wie — for [the seller] ws
merely clarifying his first expression with the second.” oy
1?2 — [Rav] thus states the law in the case of the bathhouse ad

NOTES

1. The terms of the lease were contradictory. The first part of the
stipulation (““twelve gold dinars for a year”) establishes a yearly rate,
while the second part (“one dinar a month”) establishes a monthly rate.
In most years this makes no difference, but in a leap year a yearly rate
includes the extra month, while the monthly rate requires an additional
payment for it.

2. Le. the extra month inserted into the calendar. The two sages ruled
that the tenant must pay half a month’s rent (in this case, half a dinar)
for the thirteenth month. The Gemara below explains the reason for this
ruling.
3. [Typically, the Tanna cites an incident to i/ustrate aruling taught in
the Mishnah.] Here, however, the first part of the Mishnah teaches that

the extra month in a leap year goes either entirely to the landlord or
entirely to the tenant, while in the re

ported incident it is divided
(Rashi). See Ritva.
4. Le. the implied third case of the Mishnah concerns where the
expressions of the first two cases are both stated (see Rashi),

5. The landlord had stipulated the rental rate with two contradictory
expressions. If the first expression (“twelve gold dinars for a year”) ig
considered operative [a general principle called pwxy W/ own, literally:
take hold of the first expression], the tenant need not pay for the extrl;
month, If, however, the second expression (“one gold dinar for a
month”) is considered operative [a general prineiple called ™y ohan
1K, literally: take hold of the final expression :

], the tenant must pay
the extra month’s rent. Since Rabban Shimon and R’ Yos];BwP;?;

uncertain as to which expression was the operative one, they applie
Sumchos’ principle, ' pop3 Symp ", property whose [dz';m.fifiou(}
lies in doubt is divided (see Shitah Mekubetzes x1n i, and Maharam to
Gemara below 21 K 7).

[The question of whether to follow the first or the second contradic-
tory expression — a question found throughout the Talm

Shimon and R’ Yose are uncertain as to which expression is opersi®
(Ritva to Bave Basra 105a o omam i1).] ;
Tosafos note that only in cases like this, where the two expresein®
yield contradictory results, is R’ Yose uncertain as W_W'“Ch EIPI*M
is operative. Where, however, there is no contradiction, he mlesm
both expressions are operative (see Temurah 25b). Jn Fnh
instances (see Nazir 9a, Zevachim 30a et al), R’ Yose ’f'mmm.s
x R . The Rishonim, I 7&
second expression as a clarification of the first. this prindple
places throughout the Talmud, define the parameters "f e
6. The final expression (“one dinar for a month”) eﬁabthﬁ' gt
rate, and if this expression is recognized as operative,
pay the extra month’s rent. dispute theru®
Although Rav is an Amora and an Amora may ot Ben Naoss
of a Tanna, Rav follows the ruling of a different Tﬂn?atlwo contradite?
held (see Bava Basra 104b-105s) that the second of (90 7 e
expressions is operative [since the first is assu :
retracted] (Tos. HaRosh, Maharam). g quoted 25
7. The Gemara (Sanhedrin 17b) states that a "”];“efer our 02577
manner is from Rav Hamnuna, Rav's disciple. Hnof Ray himst ;s
obviously regards the ruling as reflecting the view S Wh;ﬁm
8. The ma'ah referred to here is the standard PP O i,
equal to a perutah. It is not to be confused wit ;
1s worth one-sixth of a dinar, or 32 perutos. d is worth gﬁﬂaﬁ;
An istira is the equivalent of half a cI.mflJ'- .,anindigates h]s'as"'
Hence, the seller’s first expression (*an "sflm 2 ne hup ” o
is 96 perutos, while his second expression (" ressions of P
indicates that it is 100 perutos. Thus, the two exP "l
contradictory (see Rashi below onm 1) ma’os, 88 ' P
9. That is, when the seller said, “‘one h“”dr?;ferior’ '
actually meant: “The price is one hundred n Rav thus 0 o is
equal an istira coin, which is worth Qﬁpemméhe geller saidy o1
buyer must pay an istira. Conversely, when riceis 8 ""‘]"’b}: !
one hundred ma’os, " he actually meant: Tha:P more thaﬂm:;"d 7
which is worth one hundred ma’os [i.e- 4 m8 Dspsy one b the
istira].” Here Rav rules that the W"‘C,“?“ﬁ tation
(Rashi; see Tosafos, who challenge Rashi’s I
and advance an altogether different one)-

t must
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thereby teaches us that such an interpretation of th.e isn:m case is
incorrect. Rather, Rav's ruling there is consisi.;ent \}rlth his holdl'ng
that the second of two contradictory expressions is the operative
one.

An Amora offers a different interpretation of the ruling of
Rabban Shimon and R’ Yose:™
~x bxmh — And Shmuel said:  1ppy wnv¥RK3 X33 - We
are dealing in the Mishnah with a case where [the landlord]
came before the court in the middle of the thirteenth month and
demanded that the tenant either agree™ to pay for the extra
month or vacate the premises. Only in such a case did Rabban
Shimon and R’ Yose rule that the contested month’s rent is evenly
divided™ wqn nbnna x3 Y3x — However, if [the landlord]
had come to court at the beginning of the extra month,™
113pnY 1 — the entire [month’s rent] would belong to the
landlord, for the bathhouse is his possession; wn fiva X3 -
and if he had come at the end of the extra month to collect that
month’s rent, 3% mb1a — the entire [month’s rent] would
belong to the tenant, since he is in possession of the contested
money.

Shmuel’s interpretation of the Mishnah posits the non-resolu-
tion of the question of which expression is operative. The Gemara
therefore asks:
5xmw K M — Did Shmuel actually say that  oion 3 mx &b
117K 1w — we do not say: Take hold of the final expression
and recognize it as the operative one?! *yax7 Yxmws 37 KY)
M0 — But Rav and Shmuel both have said: owhw3 213
2 121 1K — If a seller says to a purchaser, ““I am selling to you
a kor of grain for thirty selaim,”™  nxpa oy 12 1 Y1
minx — [either party] may renege on [the sale] even during
the transfer of the final se’ah of the kor, for the sale is not

complete until the buyer takes possession of the entire kor, !
77 729 K Y03 nxp mwbwa 110 — If, however, the seller says,
“J am selling to you a kor of grain for thirty selaim, a se’ah for
asela,” mp WK WK — [the buyer] acquires each se’ah
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one by one as he takes possession of it s

se‘ahs can no longer be rescinded. Now, the oy, efsajg iy
kor for thirty selaim, a se’ah for a sela”) gre wntram“ Sl
first expression indicates that the entire kop i beip 1, for
unit, while the second expression indicates that 8 50lq g "y
being sold individually. Since Shmue] ry]eg tha :“l;. %ahj,
acquired when the buyer performs meshichah op j; i:' “‘flh i
that he considers the final expression operatiye, W];y tlﬁe“dm
he advance an interpretation of the Mishnah thy B1, dogg
position of uncertainty with regard to the quegti, oo
expression is operative? Why does he not take issue wit:hlnh
Mishnah'’s ruling, as did Rav? the

The Gemara defends Shmuel’s interpretation of the Mishng)

1w Knyw oy — There, in the second case of the grai g wlu
is the reason that Shmuel rules that the buyer acqwre:q
se'ch as he takes it? ©WNT oW — It is because [the buger
has grabbed hold of it and is now in possession, X Y
oon — Here, t00, in the case of the rental, according to Sy,
interpretation, [each party] has grabbed hold, so to k¢
half the extra month’s tenancy.™ For that reason Shyy
understands that this month’s rent is divided when the litigants
come to court in the middle of the month.

The Gemara cites a different Amoraic reaction to the decision of
Rabban Shimon and R’ Yose:
72K 1M 27 — And Rav Nachman said:  ibya npma ipn
npnp — Real property remains in the possession of its owner,
and the entire extra month’s rent always accrues to the landlord!

The Gemara assumes that Rav Nachman awards the entire
extra month’s rent to the landlord because he holds that the final
expression is operative."¥ The Gemara therefore asks:
Y7 ¥wh Xp '8y — What new ruling is [Rav Nachman] teaching
us? 11K 1Y vion — Is he teaching that the landlord i
entitled to receive rent for the éxtra month because we take hold
of and recognize as operative the final expression, which s
ulated a monthly rate? That cannot be, 377 wmy - for this s

——-——.-_'-.

NOTES

10. The Gemara initially understood that because they were uncertain
as to which of the contradictory expressions was operative, Rabban
Shimon and R’ Yose applied Sumchos’ general principle for cases of
doubt (see note 5 above). The Gemara now presents a different
interpretation — one that limits their ruling to one specific case,
inasmuch as it understands that the two Tannaim actually applied the
Rabbis” principle for adjudicating cases of doubt — vy Yragy xyin

T, the [burden of] proof is on the one who seeks to exact
property] from his fellow (see Ritva), thinetor

11. The landlord cannot actually demand the mon
rent is not due until the end of the rental term (see above, 65a)

12. Since these Tannaim were uncertain as to which
contradicbory expressions of rental rate was operative, the;faﬂglot;veg
th? 1e_ga1 principle of chezkas mamon (current Possession of property) to
a_d]udmate the dispute. The question of the tenant's owing rent arises
since we are not certain which expression is aperative. However, with
respect to the days of the thirteenth month that have already el’a ged
we take into account the renter’s possession of hig money (since hgp h
a]:eady‘lived in the house), and we do not extract that past rent monas
frqm him, Rather, we apply the principle, harila BT VY mym, let tf‘i
[disputed] money remain in its [current state oﬂ Possession |[iI i til
proof is adduced as to its ownership), since he hag already li\re:l! i unth
hu}lae. On the other hand, with respect to the upcoming dayg 10rl1. the
thirteenth month, we view the rental property, which belongs to a
landlord, as being in his possession, and automatically he ig e
receive rent for the remainder of the month or to demand thenhtled t,o
immediate ouster (Rashi). ¢ tenant’s

13. Demanding that the tenant either
pay for the extra month,

14. A kor is equal to thirty se

ey at that time, since

vacate the premises or agree tg

‘ah. The sale was thus thirty selaim for

thirty se’ah of grain, or a sela per se’ah. In this first case, howeteh his
breakdown was not explicitly stated; the terms of the sale ¥eré
“a kor for thirty selaim.”

15. Movable gaods are not acquired by monetary payment, bum
the buyer’s pulling them into his possession {mhwhﬂf't}j the buyer
grain was sold as a kor unit, the sale is not complete Ul 1ah), Henth
performs meshichah on the entire kor (i.e. on all thirty $¢ retract (6
until the buyer takes the thirtieth se’ak, either party P&
Rashi). .o treated 8°
16. Since the seller said, “A se’ah for a sela,” each s¢ a;:l Egt:ea perfor®
separate unit whose sale is complete once the D%
meshichah on it (Rashi). -y
17. In truth, in the case of the grain, too, Shmuel ;;e:lge s
which of two contradictory expressions is operative. jon 18 OP%" h,ﬁ
he does, not because he maintains that the final €xpress already
but because beis din has no power to confiscate oy gr:':! e wgoﬂ
buyer’s possession, in accord with the principle: ”?m off P ’
the [disputed] property remain in its [current &
(Rashi). onth's m“”;;fé
18, Since the tenant has already “grabbed” half ofthe ™ ol g
We can consider only the rent money for the balf ™ The 1890
by, and the tenant is in possession of that muneYt- to comE: 1o B¢
possession of the bathhouse for the half'mf'“th i ce the i o
gives him the chazakah for the remaining tme- A the O e 10
extra month's tenancy are in doubt (0Wi"8 tﬂ?ﬁgsnt is ol
statements made in the lease agreement), ??Ch o™
keep the part, of the tenancy that he “holds. of 8 e n;ao*-
See Ritva, who discusses the general eﬁwﬁw pote 2
occasioned by an act of “grabbing” (1gan)- See
19. Ritva,
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the very ruling of Rav! Why, then, would Rav Nachman bother to
repeat it? o

The Gemara clarifies Rav Nachman’s ruling: "
79" PoxT 22 by qr — Rav Nachman does not hold t".hat e
second of two contradictory expressions is the operative one.
Indeed, he awards the entire extra month’s rent to the landlord

even though [the latter] reversed the expressions and men-
tioned the yearly rate last!®!

The Gemara discusses a different issue in landlord-tenant
law:
'R3 270 M w2 ~ [The scholars] inquired of R’ Yannai:
In the case of an annual rental, 1NNy MR WY - if the
tenant said, “I already gave to you the annual rent,”  atm
703 XY "I — and the landlord says, “I never took (i.e.
received) it,” My xva7% m by — upon whom is it incumbent
to bring proof of his claim?

The Gemara analyzes the question:
Nk — When does the tenant claim to have paid the entire
annualrent? i1y 9in2 ' — If he says that he paid it within his
allotted time®™ —  xyn — we have already learned the law in
such a case, and so the scholars would not have needed to question
R’ Yannai! 1y 2nxb ax - If he says that he paid it after his
allotted time —  xyan — we have learned the law in such a case
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aswell, 107 — for regarding hoth cases we vel
Mishnah:™ o BW5Y 1403 3% Ny — o Cmey

. Ing
WITHIN THIRTY DAYS of his firsthorn’s binh}f,“ Fimbmn
93 — the child is accorded THE prpg W npm

81p
HE WAS NOT REDEEMED  1mayp mxy Kuang qy Tus T
BRINGS PROOF THAT HE WAS REDEEMED %) g, .~ NI,

L
the father died AFTER the passage of THRyy DAYg }UB'?"I[
firstborn’s birth, 793¢ NP3 ~ the chilg is o O thy

PRESUMPTIVE STATUS THAT HE WAS REDEEMED y, ‘:ﬁ?m
71793 K9¢ — UNTIL [THE NEIGHBORS] Tmmmm-rmm";
REDEEMED, 28!

From here we may derive the law in our cage. Ifa tenang g
that he paid the rent before it fell due, we Presume tha e ,
done so until he proves otherwise. Conversely, if one claimg
he paid the rent after it fell due, we presume that he hag indeeq

done so until the landlord proves otherwise. What, then, g the
point of the scholars’ inquiry?2n

The Gemara clarifies the scholars’ question;
x21¥ K% — There isno difficulty here; rather, it wag
for the scholars to inquire about the law mmy n‘;qym’ Xy -
where the tenant claims to have paid the entire annual rent op
the day that his allotted time expires. 2! Y157 UK My v
My oowny Keva — The scholars therefore queried: Does i
happen that a person pays his rent on the day that his allotaj

B gt

NOTES

20. Like Rabban Shimon and R’ Yose, Rav Nachman is uncertain as to
which of the two contradictory expressions of rental is operative,
However, whereas [according to Rav Nachman's understanding] the
two Tannaim applied Sumchos’ principle (“property whose [disposi-
tion] lies in doubt is divided”) to settle the dispute, Rav Nachman
prefers the approach of the Rabbis (“the [burden of] proof is on the one
who seeks to exact [money] from his fellow”). Hence, Ray Nachman
rules that even if the landlord sues for the extra month’s rent at the end
of that month, still, “real property remains in the possession of its
owner.” That is, in disputes concerning the rental of rea] property, Rav
Nachman always considers the landlord to be the one in possession.
This is because, unlike Shmuel, he views the doubt from the perspective

of the beginning of the month, at which time the landlord was actually

and that

Ritva), Maharam; see

To summarize the opinions of the three Amoraim — Ray Shm

. f uel
and Rav Nachman — citeq by the Gemara: (1) Rav follows the opinio‘;
anna, Ben ‘Nana.s, who haldg that the second of two

. In the

: Case, while he app}; g
> Unlike Shimuel, he glygee . PPLES
from the perspective of th ine i o MWAYS views the
landlord. . © land being in he POssession of the

21 Le. within the year, before the Jagt day of the rep

general rule is that rent is payable gpy ot tal term, for the
03 K78 NEPIYM A — aboye, 65a] Ltl'tbésig )t_he end of the term [y

22. Bechoros 49a, The Mishnah tq e cited appears 5 the text of p
of Rach;

and Tosafos, and concerns the subject of redeeming the firstborn son, In
the text of Rif, Rosh and Rambam, however, a Baraisa dealing with the

subject of an unspecified (i.e thirty-day) rental appears (see Hagahos
HaGra).

23. The Torah stateg

(Numbers 18:15-16): . . . you shall surely redeem the
firstborn of man . ,

- from one month you shall redeem. The Torsh thus
teaches that every firstborn Jewish male (other than those from the
tribe of Levi) must be redeemed with a payment of five silver shekels to
a Kohen. This ceremony occurs after thirty days have passed from the
child's birth. The Gemara (Kiddushin 29a) teaches that it is the father
of the firstborn who must perform the redemption.

24. We presume that the father did not convey the redemption money
until he was actually obligated to do so — would it were that peopIEPﬂﬂ
their debts on time! Hence, if the father died before the Wm

irty days from the son’s birth, the son must later redeem himself
cannot prove that his father, in fact, did so (Rashi).

?Ra We presume that the father redeemed his son in a timely fashi®
ashi),

his
26. If the neighbors tell him that they heard the father aﬁfi;l‘i’;
deathbed that the son was never redeemed, the son bemmesthe ruling
o redeem himself. The Mishnah was compelled to formulate here th
in this manner because it could not have stated simply thet :,theflii]d
father dies after thirty days, “the Kohen must bring met:: forced t0
as never redeemed.” This is because the son cannot ] shall ¥®
litigate with any particular Kohen, since he can always sa:
the redemption money to another Kohen” (Rashi).

a
21. Actually, Abaye and Rava have taught, “It happens thastsl,p‘:ﬁ
rePays (a loan) within his (allotted) time” (Bava Basro %2 Gy
means that a person is believed to claim that he indeed m;:lseﬁ of B8
before it fa]] due. Tosafos explain, however, that lthe e wuld
redemption and renta payments are different. That 15, ? r perte® -
be especially reluctant to advance redemption money, " ok lgr
the interim the infant will die, or perhaps the moneY ing o B8 A
the Kohen before the end of thirty days and, ; 5 o,
Bechorog 48a), it will then be unable to effect redemP':;e rented ho?s:
tEpant will be reluctant to prepay his rent, for l).f""h‘alp5 does 0 !
Will collapse before the end of the term and his 1easemses e
@ replacement. Hence, in each of these ), See M0 e

Presumption that the obligee did not prepay (Toso/os jcability ¢ fit

Phraim, Hil. Sechirus 21, who discusses the sppica Z o

achman’g principle (“real property remains in the
OWner”) in thig case.

90

- nf I’he 1551
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i itat pn @7 W7 W - R’ Yochanan said o |
time expires,” XY 1K — or does it not happen that he paysita :I';HT'I'-'.IF,I — You have already learned [the i T’l;‘llrs]:
th;‘*i]tinéz?‘”' the scholars’ question: question in a Mishnah, which states:1 Your
e Gemara answers : answer

ol
day of the rental term, and th ; ; NOTES g ,nﬁdf
(Rashi). ¢ landlord denies having received it  if ope i le moment of the 87 ™
29. If so, the landlord bearg oy T PRGN i Gl pelite i i

* y () _ 3
not paid that mornin the burden of Proving that the reng 30 8 burden of

pai g [Even if a person does not - I -Ifthlslsthemse,thetenantbmmthe

before it falls due (see above, note 27), here Pay his rent indeed Paid in the morning.

we g
fre m ning 31 Below 111.
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WORKER claims his wage ON TIME'Y and
1 :.-:LI‘E"t he already paid it, 90N Y33 — [THE
ims the received nothing AND MAY then

f;ﬁ:ﬂd that he has

¥ w‘f . 2, ruh'n

'#EJP”‘ s the Mishnall s FiL ing:

o an mﬁ.,.;w-ltnsmthecaseofahjred
> fﬁ“”‘, @1 271 mposed an oath on [the plaintiff],®
A it the pya7 BB — because there the employer is
ff”“ﬂ nad his workers and will sometimes think that he
A ed i ker when, in fact, he has paid a different

sr},,.ialiﬂlﬂ"'ﬂﬂrl‘:;,[]]‘;,r],e.-; that had he been able to do so, the
y Wﬂmf« would have been allowed to swear that he
e afener,s wages on the day they fell dut.a, and would
el wrkaw;ded liability. The Gemara thus infers:  53x
by have i k37 — But here a tenant is believed to claim
e "gay the lease expires — that he already paid the
L and he does so with an oath.” Since the tenant/de-

resk, that he paid the rent on the day it

gt mour CASCCOR BWRL :
i and thereby avoid liability, we allow him to do so. The

o, question is thus answered.

e emara discusses & related case:

701 0 K37 TRK — Rava said in the name of Rav Nach-
g Y gY? MIINY KO3 MY NINT 1K1 KT — Regarding
wto rents a house to his fellow for a term of ten years,
mwnyapy) - and at that time he wrote for [the tenant] an
diad document attesting that the rental was for ten years,
wom newymb pK) — and after some time he came before
‘ourt and said to [the tenant], “‘You have held the property
iray for five years,”™ —  yvmp — he is believed.'®

lsm's ruling is challenged:
i e X1k 21 ™7 s — Rav Acha from the town of
WisidloRavina: mpyn K% — But if what Rava says is so,
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it should follow th
dred zuz to anothitr w;:;}:p:’ 301::133;:5"“ . {fouie lent & hun-
~ and [the borrower] later saig e 1 'E?Zf TR Y 8
half of the loan,"®! PMIRT N3 3 ~ 8 't rea.d 7 "epald you
;I‘he dhallaias i deﬂ;ci:ed: - 0, too, he is believed!?
M2 7K — [Ravina] sai i
Now, is it so that ]t.he c:“trz {clr;:sA::l:i;nalr:gp;i;?l Nmfpr:p':v e
R &many — There in the case | ..
ensts“"-‘ f.or the purpose of tmllecti&fﬁ.'E’}i1 i l;:l;j::eniﬁu:;mf
ll;lai;lcf? if it were true that [the borrower] repai;'l [the len&er]
of the loan, ma3x R3nan% mb vy — he should have
recorded that fact on [the document];® mby an3m my
N‘};J.El — alternatively he should have had [the lend;ar] write a
wpt for [the partial payment]. Since the borrower did
nothing to mitigate the probative power of the document, the
lender can use it to collect the entire loan. MY K K3 ':::5 -
But here in the case of the ten-year lease [the landll':rdl can say
to[the tenant]: xqpw 9% 2n371x7 — “That which I wrote a
document for you mby pmn x%7 391 13 — was so that you
will not be able to establish a presumptive ownership' of [my
?roperty].”““ Thus, since the lease document was not written to
invest the tenant with the right to occupy the premises, it is
tantamount to the tenant having no document at all, and it is
therefore he who must prove the lease’s validity for the contested

years.
The Gemara discusses another ruling that concerns borrowing:
190237 "MK — Rav Nachman said:  nbiyY 12302 oy b — A
person may borrow his fellow’s utensil forever if he requests to
use it “in its good [state].”!?
A crucial condition is attached to this ruling:
bxwaw nag A93 ™ 37 70K — Rav Mari, the son of Shmuel's
daughter, said: ™3 1377 83m) — The above is true provided

h-‘-_---_‘_———_
e
;,,-? U day be completes his work, which is when he is entitled to

ey g i

Sl g g Lh: Imposed on defendants, who swear that they are
“‘”{ e of &'er::g w;cused from paying. The case of the hired
| "fsﬁwua.g (4db) efl}l'a?;: I.to the rule, as enumerated in the

by 002 the ;
f:gm the Re;;ﬂ:m‘fdﬂfendant is unable to swear (and be free
”h’lm:: it by transf g)en'ed the oath to the employee/plaintiff
Wiy - Ut :

gy by thet‘;l;::m@ (ke?seis oath ), which is a special
."QMM Made gggint hlf:n Rabbis on a defendant who denies
Mg et [and who is therefore Biblically

ile the tetena;:t has already occupied the rented
i dismte contends that he has dwelt there
Pute thus concerns the length of time

9 5 tad . "

a,‘u'eliurdpzﬁ?wn of itg {]hy beis din, real property is regarded as

{;tnt thyg o P"O¥ing hiaw;:?r' Hence, the opposing party always
lef’int “Stabligheg 2 ;lml; In our case, even though he holds

uy, Prove thatg t to occupy the premises for ten

’%q,‘lbe Tot, he the lease is valid for an additional

, i) lae p * 1€ MUst vacqte oo

W, ve yoars | er five [for the landlord

oy g, " eft to run] (Rashi; cf. Tosafos

k

i ey € dy

L mm

?”’;dﬁﬁs;d the b:,:t 8 proof of the debt owed him.

g .0t ag o or PAYIEDt of the entire loan,

!LJUJ thi, :;e i Rav: Paid hajf of t;f;him claim, and the borrower

gy 's oan.

4 ‘%&E‘;;"gﬁiﬁi‘;?mwm in possession of the

s oied of the ] claimed

ek “;1‘“8: the burden zf?rgif should

8h he holds a document giving

*’%;‘fhei?

T, g

NOTES

him rights in that property. We know, however, that this conclusion is

not tenable.

10. Literally: stands [ready].
11. Le. it establishes the lender’s right to collect the amount recorded

therein.
12. Such a notation is valid even if written by the borrower, since it is

recorded on the document itself [which is held by the lender] (Nimukei
Yosef). See Ritva above, 21a Ky .

13. The Gemara refers to the concept of the chazakah of three years (g
o whw), which is the uncontested accupancy of real propt_arty (for the
prescribed period of time) that creates the legal presumption that the
occupant owns the occupied premises. This subject is treated at length

in the third chapter of Tractate Bava Basra. o
14, The landlord can argue that he wrote the lease c!ocumenl. pnmanb;
for his own benefit, so that the tenant cam:;:lt;sp;u;; to rt:le gt_vwf:o :1
i e prope:
uncontested occupancy and claim that he pur Rt the

the landlord. Thus, the purpose of the document is
cu:rent occupant dwells there as ah tel:;artlﬁ, nﬁm ;1: e;ﬁ?;r Altl?;m]fthtel:g:
landlord allows the tenant to ho e e
i dlord will not contest the length of the i
protection, so that the lan ! s
that the tenant will suppress 1t, :
::nsﬁilgar:f:dge that the tenant holds sth a dmen? asa s;mgllg
(Rashi, as elucidated by Tosafos, wht;_ t:]hso g:; ;ﬂa:;ie Bﬁgﬂ ::my)
) i i i e 3 :
prefer — a different interpretation 0 O muw:i mﬁd
" and the

15. If one wishes to d state,
«please lend it to me 1n l.tf‘ g"zt is, the borrower

g = i g T‘h

1 is lent to him ‘forever

owner ag:‘hee utensil as long as it is fit for its intended hri :Je:af:i:hi:
i s i its good state” is common language fis: e Eomman
ie:P gr'.:usgl condition” [and Rav N?&m;.;rfz::mﬁ- Hence, evenifthe
meaning should be followed in this ma ‘he may take it back ater if he

il to its owner, :
borrower returns the ';lff)nsge : Tosafos, Rosh, Ritva €

needs to use it (Ras
explanations of mw3 K.
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cquires a commitment from [the utensil’s

e b i
! ruhng 18 f'l.ﬂ'th =
5 Rav Mari, theson of Rav Ashi, said:

TR a1 '1:;{ [the porrower] must return [the
hen the utensil breaks."”

e
L 1'-1!.'75’; (o [the owner] W

i l"'“dl’ another case in which the borrower’s
gl s the extent of the loan:
iy i [N X7 — Regarding

Wt caids R
xpr7I8 NI 3 poMY K70 12WNK
todigup this gm‘den_,” ]
ig up that garden, and
e bo xpr178 — If he said,
which to digup @ garden,"™ 3 P97
4o — he mAY digup with it any 0ne garden that he
as thecity of Antioch!"®! ©v178 -
oe with which to dig up gardens,”
—he maygoahead and digup with
mpp Y 1709 — And in all

er elucidated:

hesaid,
-l
gardens that be has.”™
Ly fra? M3 VIYET ~
wasrented, ™31 hyT?
R T~ If [the ori

]ease_!'z.ﬁ]
cement] large over

(althe
Mishinaft
ihe duration of the
not make [the repla
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